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THE MASSACHUSETTS LAWYERS INSTITUTE AT 
SWAMPSCOTT, ON MAY 8ru, AND 9ru, 1942 


In these critical times, associations in all lines of activity 
are arranging for what have been called “shirt-sleeve” meetings, 
as distinguished from purely social, or perfunctory routine, gather- 
ings. This fact makes the following announcement by the com- 
mittee, of which Mr. Philip Hendrick is the chairman, a matter 
of importance to all lawyers. 

While it is to be primarily a working session for professional 
discussion of practical problems, the social side is not to be 
neglected. It is not confined to members of the Massachusetts 
Bar Association, and the annual meeting of that association 
will simply be one incident. It will be a general meeting of the 
bar from all parts of the state. Not only the ladies who are 
lawyers, but the ladies who are guests of members, are invited. 

Members of Mr. Hendrick’s general committee on arrangements 
are listed at the end of his announcement. 

I hope that you will get in touch with the member of your 
committee in your neighborhood, or with the officers of your local 
association, to make reservations for the meeting. Requests for 


reservations may also be made directly to: Frank L. Wiegand, 
Jr., executive secretary of the Massachusetts Bar Association, 
5 Park Street, Boston. 


Mayo A. SHarruck, President. 


MR. HENDRICK’S ANNOUNCEMENT 


On May 8, and 9, 1942, at the New Ocean House, Swampscott, 
the Massachusetts Bar Association is to sponsor a meeting of 
lawyers from all parts of the Commonwealth. 

This meeting, which is to be known as the Massachusetts 
Lawyers’ Institute, is not to be limited to members of the Massa- 
chusetts Bar Association, but on the contrary it is hoped that 
all lawyers will attend, with their ladies. 

The tentative program calls for an official opening of the meet- 
ing on Friday, May 8, probably at two o’clock in the afternoon, 


(1) 








for a general discussion of probate law and procedure and prac- 
tice now being studied by Mr. Newhall’s committee. On Friday 
evening there will be a butfet supper, singing by the Harvard 
Glee Club and other entertainment followed by dancing. 

On Saturday morning Attorney General Robert T. Bushnell 
will give a talk under the general head of “Powers of State Gov- 
ernment in Wartime,” which will deal with the legislative pro- 
gram adopted at the recent special session, with the constitu- 
tional and common law background. For text of the Act see p. —. 

This will be followed by a discussion of the proposed “Code” 
of Evidence prepared by the American Law Institute and its 
effect on our practice. This discussion will be led by Hon. John V. 
Spalding, chairman of the special committee to consider the 
Code, and recently appointed to the Superior Court. On Saturday 
afternoon there will be several “school sessions.” On Saturday 
night there will be an important banquet. Chief Justice and Mrs. 
Field have accepted our invitation to be present and the other 
persons at the head table will be truly representative of the judi- 
cial system of this commonwealth and of this federal circuit. 
The speaking will be limited in time and by someone whom we 
shall all want to hear. 

Puitire A. Henprick, Chairman, 
111 Devonshire Street, Boston. 


The various committees of the Association will call meetings 
for Saturday afternoon. It is already announced that Mr. Damon 
Hall’s committee to prepare for observance of the 250th birthday 
of the Supreme Judicial Court will meet at that time. For a list 
of the members of this committee see p. 





The names and addresses of the men who have agreed to serve 
on Mr. Hendrick’s General Committee for the Lawyers Institute 
will be found on the following pages. 


NOTICE TO MEMBERS 


Members of the Massachusetts Bar Association who want copies of the 
pamphlet containing the consolidated contents of the first 23 volumes of 
the MASSACHUSETTS LAW QUARTERLY may obtain one, while the supply 
lasts, by writing to Frank L. Wiegand, Jr., Executive Secretary, 5 Park 
Street, Boston. You may find it convenient, or profitable, to have at hand 
for reference as it contains much information as to statutes, ete., likely to 
be useful in practice, which is not to be found elsewhere. 
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MEMBERS OF GENERAL COMMITTEE ON 


ARRANGEMENTS 


FOR LAWYER®S’ INSTITUTE 


Hon. John G. Brackett 
704 Pemberton Building 
Boston 


Lispenard B. Phister 
12 Rolfe’s Lane 
Newbury 


Arthur E. Whittemore 
220 Devonshire Street 
Boston 


Charles S. Walkup, Jr. 
53 State Street 
Boston 


S. Sidney Stoneman 
31 Milk Street 
Boston 


Charles A. on 
54 Devonshire Street 
Bosto1 


John A. Lyons 
31 State Street 
3oston 


Albert S. Gerstein 
111 Devonshire Street 
Boston 


Watkins W. Roberts 
District Court of Lawrence 
Lawrence 


Richard C. Morrisey 

District Court of Western 
Hampden 

Westfield 

Louis R. Shaffer 


First District Court 
Malden 


Edward F. Loughlin 
Lapham Building 
West Concord 


Theodore Chase 

53 State Street 
Boston 

Abraham C. Webber 
11 Pemberton Square 
Boston 

Gilman P. Welsh 

24 Milk Street 
Boston 

T. Gregory Sullivan 
73 Tremont Street 
Boston 


COMMITTEES 


Jean Sisson 
30 State Street 
Boston 


Wilfred J. Paquet 
40 Broad Street 
Boston 


Neil Leonard 
1 Federal Street 
Boston 


Charles J. Powell 
13 Lowell Street 
Peabody 


William S. Allen 
District Court of Frankiin 
Greenfield 


Frank W. Smith 
430 Main Street 
Palmer 


James P. Gallagher 
District Court of Newton 
West Newton 


Grace M. Henry 
Nantucket Island 


Edmond J. Ho 

Municipal Court of City of 
Boston 

Pemberton Square, Boston 


Charles Mayberry 
Second District Court 
Clinton 


Wesley C. Webster 
Second District Court 
Whitinsville 


Wesley E. Mellquist 
Central District Court 
Worcester 


Charles W. Gould 
Thayer Building 
Milford 


John C. Wroe 
Second District Court 
Waltham 


Florence G. Barrett 
District Court 
Newburyport 


John F. Carr 
53 State Street 
Boston 


Eleanor S. Burr 
53 State Street 
Boston 


Raynor M. Gardiner 
16A Ashburton Place 
Boston 


Elizabeth M. Curry 
6 Beacon Street 
Boston 


Marie L. Reynolds 
18 Tremont Street 
Boston 


Golda R. Walters 
18 Tremont Street 
Boston 


Fiona Hale Cook 
60 State Street 
Boston 


Emma S. Toussant 
State House 
Boston 


Joseph L. Barry 

District Court of Southern 
Essex 

Lynn 


Gertrude Ryan Halloran 
40 Court Street 
Boston 


Harold Horvitz 
82 Devonshire Street 
Boston 


William J. Speers, Jr. 
84 State Street 
Boston 


Sybil H. Holmes 
15 State Street 
Boston 


Emma Fall Schofield 
20 Pemberton Square 
Boston 


Susanne P. Shallna 
305 Harvard Street 
Cambridge 


Walter R. Mitchell 
Third District Court 
New Bedford 


APPOINTED BY BAR ASSOCIATIONS 


First District OF EASTERN MIDDLESEX: 


Lloyd E, Conn 
6 Pleasant Street 
Malden 


Maurice T. Silverstein 
433 Broadway 
Everett 


Richard C. Sheppard 
40 Court Street 
Boston 


Patrick H. Tenney 


404 Main Street 
Wakefield 


John J. Irwin 
10 High Street 
Medford 








Boston Bar ASSOCIATION : 


Walter I. Badger, Jr. James H. Baldwin 
53 State Street 18 Tremont Street 
Boston Boston 

Andrew J. Gorey Sybil H. Holmes 
154 Brookline Street 15 State Street 
Boston Boston 


New Beprorp Bar ASSOCIATION: 


Samuel Barnet William B. Perry, Jr. 
315 Olympia Building 222 Union Street 
New Bedford New Bedford 


Raymond McLeod 
558 Pleasant Street 
New Bedford 


GLOUCESTER BAR ASSOCIATION: 


Hon. Edward Morley Hon. Lincoln S. Simonds 

Manchester 111 Main Street 
Glouceste 

William G. Clark hcgemaee 

11 Pleasant Street William J. MacInnis 

Gloucester 17 Pleasant Street 


Gloucester 


HAMPSHIRE CoUNTY BAR ASSOCIATION: 


Edwin P. Dunphy John L. Lyman 

39 Main Street 103 Main Street 
Northampton Easthampton 

BristoL County Bar ASSOCIATION: 

Russell E. Brennan Patrick H. Harrington 
11 East Street 56 North Main Street 
Attleboro Fall River 

Zephyr D. Paquin J. Howard O'Keefe 
758 Purchase Street Taunton 


New Bedford 
PLyMouTH County Bar ASSOCIATION: 


Kenneth Dorn Anthony J. Kupka 
106 Main Street Court House 
Brockton Brockton 

Robert M. Fletcher Eben G. Townes 

106 Main Street 232 Main Street 
Brockton Brockton 

Ovide V. Fortier Hon. Maurice J. Murphy 
106 Main Street 231 Main Street 
Brockton Brockton 

John J. Geogan George C. P. Olsson 
Whitman Court House 

John B. Mahar Plymouth 

Rockland Thomas W. Prince 
Hon. John V. Sullivan 106 Main Street 
Middleboro Brockton 
LAWRENCE BAR ASSOCIATION: 

Michael J. Batal Harvey R. Lawrence 
Bay State Building Bay State Building 
Lawrence Lawrence 

William J. Daly Charles A. McCarthy 
Bay State Building Bay State Building 
Lawrence Lawrence 


QuINcY Bar ASSOCIATION : 


Frank D. Coffman Paul C. Reardon 
1359 Hancock Street 1186 Hancock Street 
WorcESTER County BAR ASSOCIATION: 

Joseph Talamo W. Arthur Garrity 
390 Main Street 340 Main Street 
Worcester Worcester 

Charles T. Tatman John S. Derham 

392 Main Street 311 Main Street 


Worcester Worcester 








Fred B. Lund, Jr. 
50 Federal Street 
Boston 


Alfred J. Gomes 
5 Public Market Building 
New Bedford 


Stanislaw Feltz 
New Bedford 


John R. Cahill, Jr. 
11 Pleasant Street 
Gloucester 


Winthrop S. Dakin 
Amherst 


Francis J. Fox 
151 North Main Street 
Mansfield 


Hon. William G. Rowe 
Court House 
Brockton 


Hon. Harry K. Stone 
Court House 
Brockton 


John B. Thorndike 
232 Main Street 
Brockton 


George L. Wainwright 
106 Main Street 
Brockton 


Walter Tomlinson 
Bay State Building 
Lawrence 


Robert S. Bowditch 
340 Main Street 
Worcester 
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THE MEMBERSHIP CAMPAIGN 


We are gaining new members at an encouraging rate (250 since 
early November), but the applications are not coming in 
from the larger cities and towns outside of Boston in numbers 
as substantial as we should like to see. There is much good work 
that needs to be done in Massachusetts by and for the profes- 
sion, and it is much better not to allow too heavy a weight of the 
membership to settle in Boston. While members are joining from 
many parts of the state, we hope that cities like Brockton (6 
members), Haverhill (6 members), Lawrence (28 members), 
Lowell (14 members), New Bedford (25 members), Newbury- 
port (6 members), Pittsfield (18 members), Salem (10 mem- 
bers), Springfield (69 members), and Worcester (83 members) 
will want to have a fuller representation in order to bring about 
a better balance ‘throughout the state. 





THE MASSACHUSETTS BAR ASSOCIATION AS A 
TEMPORARY COMPETITOR OF THE 
MORGAN MEMORIAL 


As announced in the November QuARTERLY, on November 29th, 
1941, modest, but attractive, headquarters for the association 
were opened at No. 5 Park Street, Boston, in two rooms on the 
second floor overlooking Boston Common. These rooms are near 
the State House and the Court House, and are intended primarily 
for the use of members of the association from different parts of 
the state when they have business in Boston and may wish to 
have a conference or a committee meeting, or a place where they 
may use the Massachusetts Reports (which we hope to get), or 
examine current legal periodicals, or just sit and look out of the 
windows. The use of the rooms for committee meetings has begun. 

A request for offers of various articles of furniture, as well as 
certain specified books and other miscellaneous legal literature, 
was printed in the November QuarrerRLy. Some members do not 
appear to have read it, because, after hearing about the quarters 
and their needs, in conversation, they have said, “I wish I had 
known that a few weeks ago, because we sent a lot of furniture, 
or other things, to the Morgan Memorial!” Hence the title of 
this note. 

At a recent meeting of lawyers a conversation with one mem- 
ber over a couple of cocktails resulted in a reasonable hope for 
a set of Massachusetts Reports and of a possible but uncertain 
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table. Perhaps a few more cocktails with a few more members 
may help to stimulate their appreciation of our needs and their 
recollection, or imagination, as to the way of meeting them. 


Drop in and see the quarters at 5 Park Street when you are 
in the neighborhood. 

We have received kind offers of books or furniture from a 
justice of the Superior Court and from members of the associa- 
tion in Worcester, Gardner, Brockton, and Boston; and we have 
been glad to be able to accept some of these offers, but we still 
need a variety of things, of which there must be many either in 
attics, storage cellars, barns, or on their way to the Morgan 
Memorial. 

If any of you have, or know of any one who has, these things 
in an attic, storehouse or cellar, and is willing to give them to 
us, please let me know. There must be many of them if those 
who have them know that we want them. When the Boston Bar 
Association rooms were opened, they bought a set of Massachu- 
setts Reports in a hurry in 1927, and within a week a member 
offered them a set which had to be declined. 

Ist. A drop-leaf table about 4 feet wide—an old black walnut 
or cherry kitchen table which could be rubbed up will do, even 
if cracked, as the cracks probably can be mended with plastic 
wood. That will do until some one gives us a better one. 

2nd. An old vacuum cleaner to protect the new rug which 
had to be bought. 


3rd. Several small end tables of some kind to hold a reading 
lamp and ash tray. 


4th. A medium-sized old writing desk or writing table for 
the smaller room with some drawers. We have an old one there 
now, but it is too big. 

5th. A desk chair to go with it—(not necessarily matching, 
but the right height). 

6th. A smaller writing desk or table and chair to go in a 
corner in a large room for use when the smaller room is occupied. 


7th. Two or three reading lamps to stand on the floor, or on a 
small table. 

8th. A typewriter. A typewriting desk and chair were given 
to us. We had to hire the typewriter. 








9th. A small bookcase to fit in a corner. Some good-looking, 
rather dark, material to cover some chair seats. Offers of any 
of these things will be welcome and appreciated. 


10th. Some windsor chairs or similar comfortable ones. 


11th. Two or three hat and coat poles. 


12th. Annotated Tercentenary Edition of General Laws. 


13th. Massachusetts Digest. 
14th. Shepard’s Citations. 


F. W. GRinNELL, Secretary. 


THE COMMITTEE TO PREPARE FOR THE OBSERVANCE 
OF THE 250TH BIRTHDAY OF THE 
SUPREME JUDICIAL COURT 


The president has appointed the following members: 


Damon E. Hall of Belmont, Chairman 


Charles B. Rugg of Boston, Vice-Chairman 


Henry E. Foley of Brookline, Secretary 


Nathan P. Avery of Holyoke 
Charles B. Barnes of Hingham 
Charles Bartlett of Dedham 
Charles H. Beckwith of Springfield 
Stoughton Bell of Cambridge 
William H. Best of Newton 

Hon. Wilfred Bolster of Wellesley 
Morris R. Brownell of New Bedford 
Harold 8S. R. Buffinton of Fall River 
Charles C. Cabot of Dover 

Gerald J. Callahan of Springfield 
Dunbar F. Carpenter of Winchester 
Frederic H. Chase of Concord 
Fletcher Clark of Middleborough 
Greta C. Coleman of Cambridge 
Charles A. Coolidge, Jr. of Belmont 
Richard C. Curtis of Manchester 
Charles M. Davenport of Boston 
Robert G. Dodge of Boston 

Walter J. Donovan of Adams 
Edward T. Estey of Worcester 
Charles Fairhurst of Greenfield 
Elias Field of Brookline 

Hon. Francis J. Geogan of Rockland 
Gurdon W. Gordon of Springfield 


Frank W. Grinnell of Boston 
Edward R. Hale of Boston 
Leslie P. Henry of Wellesley 
Samuel Hoar of Concord 

Sybil H. Holmes of Brookline 
Harold Horvitz of Boston 
Melvin M. Johnson of Brookline 
Jacob J. Kaplan of Scituate 
Moses S. Lourie of Boston 
Daniel J. Lyne of Brookline 
Andrew Marshall of Jamaica Plain 
Warren Motley of Boston 
Joseph F. O’Connell of Brookline 
Roscoe Pound of Watertown 
Stuart C. Rand of Boston 

James M. Rosenthal of Pittsfield 
Henry L. Shattuck of Boston 
Colman Silbert of Boston 

James W. Sullivan of Lynn 
Roger D. Swaim of Concord 
Joseph Talamo of Worcester 
Frederick H. Tarr of Gloucester 
David Watchmaker of Boston 
Samuel Williston of Cambridge 
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COMMITTEE ON LEGISLATION 


This Committee has been completed as follows: 


Witiarp B. Lurugr, Chairman, Boston Bar Association. 
10 State Street, Boston (Tel. Lafayette 2100). 
Peabody, Arnold, Batchelder & Luther. 
Watrer J. Donovan, Berkshire County Bar Association. 
Mausert Building, Adams. 
Chairmen of Legislative Committee of Berkshire County Bar 
Association. Town Counsel for Adams. 
J. Linpsay Ware, Boston Bar Association. 
84 State Street, Boston (Tel. Capitol 9814). 
Grorce AvLrrertT, Boston Bar Association. 
82 Devonshire Street, Boston (Tel. Lafayette 4677). 
THEODORE CHAsE, Boston Bar Association. 
53 State Street, Boston (Tel. Capitol 2670), 
-almer, Dodge, Barstow, Wilkins & Davis. 
Member and former Secretary of Committee on Amendment 
of the Law of Boston Bar Association. 
Anprew P. Doy x, Bristol County Bar Association. 
222 Union Street, New Bedford. 
Rospert W. Rearpon, Essex County Bar Association. 
126 Washington Street, Salem (Tel. Salem 0704). 
Reardon & Reardon. 
Raymonp D. HovutinHan, Hampden County Bar Association. 
1323 Main Street, Springfield. 
McClintock, Hoar & Houlihan. 
Cuartes A. McCarron, Middlesex County Bar Association. 
54 Devonshire Street, Boston (Tel. Lafayette 5522). 
Chairman of Committee on Amendment of the Law of 
Middlesex County Bar Association. 
WENDELL P. Murray, Law Society of Massachusetts. 
60 State Street, Boston (Tel. Hubbard 2913). 
Murray & von Rosenvinge. 
Member of Committee on Legislation and Laws of Law 
Society of Massachusetts. 
RicHarp Comerrorp, Worcester County Bar Association. 
Nickerson Building, Leominster. 
Dyer & Comerford. 
Member of Massachusetts Legislature. Member of Commit- 
tee on Legislation of Worcester County Bar Association. 


The Committee as constituted contains eleven members repre- 
senting eight different bar associations and seven counties cover- 
ing all parts of the state. Five of the members are members of 
similar committees of their local associations and seven of them 
are within easy reach of Boston. 
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Aid in Drafting New Legislation 


Lawyers desiring to initiate legislative changes are invited to 
seek assistance from the Committee on Legislation in drafting 
proposed acts. 

Write or telephone J. Lindsay Ware, 84 State Street, Cap. 
9814, Secretary, Committee on Legislation, Massachusetts Bar 
Association. 

Following the recommendation of the committee the Executive 
Committee, at its meeting in January, authorized the president 
to send the following letter. 


FEDERAL EXCESS PROFITS TAX LAW — PROPOSED 
REPEAL OF SECTION 734 
January 17, 1942. 
My dear Senator Walsh:— 

The Executive Committee of the Massachusetts Bar Associa- 
tion has made a study of Section 734 of the Excess Profits Tax 
Law and believes that the injustice that it creates greatly out- 
weighs any advantages which it is supposed to contain. This sec- 
tion, as you doubtless know, requires a corporate taxpayer to 
compute its excess profits tax credits in accordance with pre- 
vailing rulings and decisions and when these happen to be in- 
consistent with any earlier computations imposes a penalty 
which may be very substantial. 

This requirement is open to the following objections: 

1. It opens up all previous tax computations and hence in- 
volves an automatic waiver of the Statute of Limitations back 
to 1913, a period of 28 years. The Statute of Limitations is by no 
means an artificial barrier, but is based upon the sound public 
policy that after a reasonable period of time things fixed and 
determined shall remain fixed and determined. It applies to tax 
questions as fully as to any other questions. 

2. The inconsistent position so made the basis of the present 
tax penalty has in many cases, if not in most, resulted from posi- 
tions honestly taken by both the taxpayer and the Government 
under rulings and Court decisions at that time in unimpaired 
force but later changed. However honestly the original position 
may have been taken it must be corrected in the current tax 
return, for the taxpayer has no choice but to file this on the 
present correct basis. It is not even permitted to maintain the 
former inconsistent position and pay any additional current 
excess profits tax that would thereby be occasioned. 

3. Such a provision, even though thoroughly meritorious, which 
is of course denied, has no proper place in an Excess Profits 
Tax law. 

4. All the foregoing objections apply in every case, but an even 
greater hardship is worked where the corporate taxpayer is by 
Section 734 made liable for additional prior year taxes of so- 
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called “predecessors.” This term is not defined in the law; but 
as defined in the Treasury Regulations is broad enough to in- 
clude, in addition to incorporated business taken over, other tax- 
payers for whose taxes the present taxpayer was never liable 
except for the impact of Section 734, over whose prior years ac- 
tion it had no control and from which it could have derived no 
benefit. 

Our Association believes that in tax matters the hands of the 
Government should be upheld in every reasonable way, especially 
in times like the present, but it believes with equal sincerity that 
a fundamentally unjust tax provision hurts the Government 
rather than aids it. It therefore hopes that you will use your 
great influence towards securing the repeal of Section 73 

Faithfully yours, 
Mayo A. SHaTTucK 
President, Massachusetts Bar Association 
for Executive Committee. 


PROPOSED AMENDMENT OF SECTION 42 OF THE 
FEDERAL INCOME TAX LAW 

The editor has received, from the Secretary of the Ohio State 
Bar Association, a reprint of the following article by Mr. Cobourn, 
of the Toledo Bar, with a statement that it has created wide- 
spread interest among the Ohio bar; and suggests action by 
Massachusetts lawyers in support of the proposed amendment of 
Section 42. He also encloses a list of the members and staff of 
the joint committee on Internal Revenue Taxation, which is 
printed in the footnote below,* for the convenience of those who 
wish to communicate with men in Washington directly concerned 
with the matter. He suggests communication with other senators 
and representatives, particularly professional men, who will ap- 
preciate the effect of the present law. 





*JOINT COMMITTEE ON INTERNAL REVENUE TAXATION 
(Office, Room 1336 House Office Building, 
Phone, National 3120, Branch 290) 
1942 Federal Tax Service, Sec. 21009 (C. C. H.) 
CHAIRMAN — Robert L. Doughton, Representative from North Carolina (D) 
Walter F. George, Senator from Georgia (D) 
David I. Walsh, Senator from Mass. (D) 
Robert M. LaFollette, Jr., Senator from Wisconsin (R) 
Arthur Capper, Senator from Kansas (R) 
Thomas H. Cullen, Representative from New York (D) 
Jere Cooper, Representative from Tenn. (D) 
Allen T. Treadway, Representative from Mass. (R) 
Frank Crowther, Representative from New York (R) 
SECRETARY AND ATTORNEY —Bryant C. Brown, 1756 North Rhodes Street, 
Arlington, Va. 
CHIEF OF STAFF — Colin F. Stam, 5516 Cedar Parkway 
ASSISTANT CHIEF OF STAFF — Gaston D. Chesteen, 1001 Argonne Place N.W. 
EXECUTIVE ASSISTANT—Lynn L. Stratton, 6403 Ridgewood Ave., Chevy 
Chase, Md. 
ATTORNEYS — Weaver Myers, 211 Delaware Avenue: William L. Wallace, Carrol 
Arms Hotel; Walter L. Tucker, clarvard Hall Apartments; Carl A. Phillips, 
6323 Luzon Avenue 
STATISTICIAN Walter L. Price, 2407 Fifteenth Street 
TECHNICAL ASSISTANT — David C. Longinotti, 214 Massachusetts Avenue N.E. 
STENOGRAPHERS AND ASSISTANT CLERKS —Irma Crisler, LaSalle Apart- 
ments; Wilhelmina Thomas, 514 C Street N.E. 
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PROPOSED AMENDMENT OF SECTION 42, INTERNAL 
REVENUE CODE* 


It cannot be doubted that the decisions in the case of Helvering v. Enright, 
312 U. 8. 686, and Pfaff v. Commissioner of Internal Revenue, 312 U. S. 646, 
if left unlimited by legislation, will result in great hardships upon the 
dependents of lawyers, doctors and other professional men, and of all 
taxpayers whose income consists largely of compensation for personal 
services not immediately paid for. Section 42 of the Internal Revenue Code 
requires that upon the death of taxpayers who have made Federal income 
tax returns on the basis of cash receipts (which is the basis used by 
nearly all individuals), the return for the year in which death occurs shall 
include “accrued” income as well. The result of the Supreme Court de- 
cisions above cited is that all uncollected and even undetermined compen- 
sation for personal services is to be included, at a valuation fixed (subject 
to review) by the Treasury Department. 

While the two cases cited happened to involve the estates of members of 
partnerships, and certain specific objections to the tax were based upon 
partnership sections of the Internal Revenue Code, the results are by no 
means limited to members of partnerships but are fully applicable to 
lawyers practicing as individuals. Numerous decisions of the lower courts 
and Board of Tax Appeals since the Enright and Plaff opinions were handed 
down, show the lengths to which the doctrine of those cases will be car- 
ried. In Estate of Geo. W. Wickersham (former U. 8S. Attorney General 
and member of Cadwallader, Wickersham & Taft), 44 B. T. A. 619, the 
“accrued” additional items upon which income taxes were assessed included 
more than $78,000, “in connection with which no agreement with the client 
as to the amount of compensation existed at the time of decedent’s death, 
and no other facts existed at that time from which it was possible to as- 
certain definitely the amount of the fee which would be charged or collected.” 

In Estate of Lewis Cass Ledyard, Jr. (member of Carter, Ledyard & 
Milburn), 44 B. T. A. 1056, the additional assessment of tax by the Com- 
missioner was more than $300,000, although this was reduced somewhat by 
the Board, which allowed credit for a liability which was undetermined at 
the time of death. 

A computation of the additional income tax liability upon the estate of a 
lawyer dying November 1, 1941, with an annual net income of $30,000 
($25,000 for the 10-months’ period) and having uncollected and unde- 
termined fees amounting to $45,000, shows additional income tax on the 
$45,000 which was not actually received, of nearly $26,000. When it is 
realized that the fees for such services are undetermined and uncollected 
and that there may be very considerable uncertainty and delay on both 
counts, and that the determination by the Treasury Department is likely 
to be at least a reasonably generous valuation, the extent of the hardship 
is apparent. 

Even in cases involving much smaller amounts, the liability is likely 
to be unreasonably high, and the requirement of arranging for cash pay- 
ment may make necessary the sale of other assets of the estate at a 
sacrifice. For example, with an annual income of $6,000 ($5,000 for the 
10 months) and uncollected fees valued at $10,000, the additional income 
tax on the amount not actually received is about $2,360. 

A great many lawyers, recognizing the severe and seemingly unfair tax 
burdens resulting from this situation, and believing that Congress never 
intended that Section 42 (which was adopted in its present form in the 
1934 law) should be so interpreted, have written to the Treasury Depart- 
ment and to members of the House Ways and Means Committee and 


* Article prepared by Frank M. Cobourn of Toledo, member of the firm of Welles, 
Kelsey, Cobourn & Harrington, under the auspices of the Taxation Section. 








Senate Finance Committee, seeking some reasonable relief by amendment 
of the section. As a result of the report of its Federal Income Tax Com- 
mittee and other memoranda and correspondence on the subject, the Tax 
Section of the American Bar Association, at its meeting in Indianapolis 
early in October, 1941, unanimously recommended an amendment as 
follows: 

“Sec. 42. Period in Which Items of Gross Income Included. The amount 
of all items of gross income shall be included in the gross income for the 
taxable year in which received by the taxpayer, unless, under methods of 
accounting permitted under section 41, any such amounts are to be properly 
accounted for as of a different period. In the case of the death of a tax- 
payer there shall be included in computing net income for the taxable 
period in which falls the date of his death, amounts (other than undeter- 
mined amounts for personal services) accrued up to the date of his death 
if not otherwise properly includible in respect of such period or a prior 
period.” 

The change from the present law consists of the insertion of the paren- 
thetical clause which appears in italics. The explanation made in the 
American Bar Association Tax Section’s report reads as follows: 

“The above Resolution proposes a change in Section 42 of the Internal 
Revenue Code which, in its present form, requires the inclusion in the 
last income tax return of a decedent of amounts of income ‘accrued’ up to 
the date of his death. This provision has been interpreted so as to expand 
the concept of accrual to include items which are unascertained and un- 
certain in amount and which the decedent’s estate may never become en- 
titled to receive. As a result large amounts of income are being taxed in 
the last return of a decedent at a time before the executors have received 
the money with which to pay the tax and before it is determined that the 
estate will ever receive the money. The situation is particularly aggravat- 
ing in cases where the income of a decedent is income from professional 
personal services, such as attorneys’ fees, doctors’ fees, etc. The proposed 
Resolution recommends that undetermined amounts for personal services 
be excluded from the last return of a decedent.” 


This recommendation, as part of the Taxation Section’s report, was 
approved and recommended by the House of Delegates on behalf of the 
American Bar Association. At the meeting of the Ohio State Bar Associa- 
tion in Toledo, October 23rd last, the Taxation Section by the unanimous 
vote of those present approved the amendment as previously recommended 
by the American Bar Association, and this action has now been approved 
by the officers and Executive Committee of the Ohio State Bar Association. 
It is submitted for the consideration of Ohio lawyers with the suggestion 
that those approving it do what they can to influence officials of the Treas- 
ury Department, Representatives and Senators to approve and enact this 
amendment or similar remedial legislation. 

Other forms of amendments have been submitted and several were care- 
fully considered by members of the Tax Section of the American Bar 
Association, but the one which was approved, as above set forth, seemed 
most desirable because of its simplicity and the fact that practically all it 
undertakes to do is to revise the concept of accrued income within limits 
which probably go as far as Congress intended when Section 42 was 
changed to its present form. The amendment in no way changes or inter- 
feres with the basic purpose of that section, which is that all actually 
accrued income should be subject to tax at some proper time, but merely 
eliminates from tax, as not being “accrued,” certain items which have 
never been looked upon as income, and as a practical matter are not such 
prior to or at the time of decedent’s death. 
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“THOSE WHO NEGLECT HISTORY HAVE TO LIVE IT OVER AGAIN.” 





THE MASSACHUSETTS WAR EMERGENCY ACTS 


1. Tue Srory or THE COMMONWEALTH DerENseE Act oF 1917, by 
John H. Sherbourne (From Hart’s “Commonwealth History 
of Massachusetts,” Vol. V, p. ) 


“The Committee on Public Safety [at the time of the first World 
War] was the first established in the United States, and the 
example was in large measure followed in many parts of the 
country. The first activity of the committee was to make a gen- 
eral study of the whole situation. . . 


“THe COMMONWEALTH Derense Act (1917) 


“The legislative department of the committee, under the chair- 
manship of W. Rodman Peabody, after study of legal and legis- 
lative precedents produced a piece of legislation, the Common- 
wealth Defense Act (May 25, 1917, which, [was] without preced- 
ent in the history of the state and was the first law of its kind 
enacted by any state in the Union. This act placed almost su- 
preme military powers, for the duration of the war, in the hands 
of the governor. It gave him the right of seizure of property and 
broad powers over the production, use and. distribution of food. 
It authorized courts to refuse bail in cases menacing the public 
safety, authorized the suspension of certain laws relating to 
labor and to the appointment of civil officers, and in other re- 
spects greatly extended the power of the executive civil officers. 
Drastic as it was and contrary to the precedents of state con- 
stitutional legislation, the law was accepted by all sane and 
patriotic people as a necessary war emergency measure. The 
Federal legal authorities endorsed it, form and substance, and 
recommended it to other states as an excellent example of legis- 
lation, a recommendation that was widely followed. As soon as 
it went into effect, the governor delegated much of his authority 
to the Committee on Public Safety. Thus during the first three 
months of a status of war, Massachusetts did its utmost to pre- 
pare itself for the great task ahead. Its machinery was set up, 
its men were ready and waiting; and Massachusetts, true to the 
traditions of other wars, was again in the vanguard of the nation.” 


2. THE EMERGENCY ACT OF 1941 (Sr. 1941, Coaprer 719) 


Massachusetts began to study and prepare on a broad scale 
for what is called “Civilian Defense” in the early part of 1941, 
under the Governor’s Public Safety Committee. 

At the end of the regular session in October, owing to the 
threatening condition of the world and .the fact that the next 
regular session would not come until January, 1943, the legisla- 
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ture passed an emergency act along the lines of the act of 1917. 
This act provided for an emergency commission, consisting of 
department heads and others, to advise the governor. It then 
provided that in case of war, ete., the governor might proclaim 
a state of emergency, and broad emergency powers were then 
specified which should continue for sixty days, unless extended 
by ratification by, and approval of, the general court. 

After the declaration of war, the governor proclaimed the 
emergency on December 29th, 1941, and all the emergency powers 
in the 1941 act thereby became operative.* 


*EMERGENCY POWERS IN ST. 1941, C. 719. 


SecTion 6. (c) After such proclamation has been made, the governor may, in 
the event of any disaster or shortage making such action necessary for the pro- 
tection of the public and with the approval of the council, take possession: (1) of 
any land or buildings, machinery or equipment; (2) of any horses, vehicles, motor 
vehicles, aeroplanes, ships, boats or any other means of conveyance, rolling stock 
of steam or electric railroads or of street railways; (3) of any cattle, poultry and 
any provisions for man or beast, and any fuel, gasoline or other means of propul- 
sion which may be necessary or convenient for the use of the military or naval 
forces of the commonwealth or of the United States, or for the better protection or 
welfare of the commonwealth or its inhabitants. He may use and employ all prop- 
erty of which possession is so taken, for such times and in such manner as he 
shall deem for the interests of the commonwealth or its inhabitants, and may in 
particular, when in his opinion the public exigency so requires, sell or distribute 
gratuitously to or among any or all of the inhabitants of the commonwealth any- 
thing taken under clause (3) of this paragraph. He shall, with the approval of the 
council, award reasonable compensation to the owners of any property of which he 
may take possession under the provisions of this section, and for its use, and for 
any injury thereto or destruction thereof caused by such use. [Procedure and jury 
trial provided for.] 

SecTION 7. The governor shall have full power and authority to co-operate with 
the federal authorities and with the governors of other states in matters pertaining 
to the common defense or to the common welfare, and also so to co-operate with the 
military and naval forces of the United States and of the other states, and to take 
any measures which he may deem proper to carry into effect any request of the 
President of the United States for action looking to the national defense or to the 
publie safety. 

Sectron 8. (a) After any proclamation provided for in section six (a) shall 
have been made, the governor may, whenever he considers that the public safety 
so requires, make such orders or regulations for air raid precautions and for the 
preservation of life and property as he may determine to be advisable, and may 
appoint such persons as he deems necessary to carry out said orders and regulations. 





(b) So far as necessary to insure that blackouts or other civilian defense meas- 
ures established by the governor under any regulations provided by him shall be 
effective and complete, the provisions of orders made under this section during the 
period for which they are in force shall supersede any laws, rules, regulations, 
ordinances or by-laws to the extent that they are inconsistent therewith. Any per- 
son authorized to enforce such orders or regulations may call upon any police 
officer for assistance in the enforcement thereof. In order to render any order or 
regulation established under this section effective, and in order more fully to pro- 
vide for the protection of life and property within the commonwealth, the governor 
may take over the control of any public property, real or personal, during the 
periods of such blackouts, and may delegate the power to take such control to any 
persons designated by him in such orders or regulations. 

(c) Any violation of any order or regulation made under this section shall be 
punished by imprisonment for not more than one year, or by a fine of not more 
than five hundred dollars, or both. 

Section 8A. The provisions of this act and the powers granted hereunder shall 
take effect and be exercised only in so far as they do not contravene any law of 
the United States or the exercise of any lawful power by the President. 

Section 9. If any part, subdivision or section of this act shall be declared un- 
constitutional, the validity of the remaining parts thereof shall not be affected 
thereby. 

Section 10. This act may be cited as the Commonwealth Emergency Defense 
Act of 1941. 
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3. THE EMERGENCY ACT OF 1942 


In 1942, at the recent special session in January, the Massa- 
chusetts legislature adopted a still broader act, which probably 
expresses the broadest emergency authority for the chief execu- 
tive of any state in the country—certainly the broadest in 
the history of Massachusetts. It is broader than that of 1917 be- 
cause in this “all out” war, Massachusetts is in more danger than 
ever before. While there were 18 acts, all of an emergency char- 
acter, passed at the special session, Chapter 13, being the one 
of most outstanding importance, is reprinted in full for con- 
venient reference by the bench and bar. 

By Chapter the “Emergency Commission” was terminated 
and its functions transferred to the Public Safety Committee. 

Governor Saltonstall is to be congratulated on his prompt 
warning to the state department heads, as reported in the press, 
that these broad war powers would be used “as sparingly as pos- 
sible and only in connection with the war effort,’ and that he 
should not be requested to use them for other purposes. 

An explanatory historical note is added below, after the act, 
which may be of assistance, in considering it, and also to those 
members of the profession in other states who may be called 
upon to assist in the drafting of emergency legislation. 

THE ACT (Sr. 1942, Cuarrer 13 
AN ACT TO PROVIDE FOR THE SAFETY OF THE COMMONWEALTH DURING 
THE EXISTING STATE OF WAR. 

Whereas, The supreme emergency of a world wide war, follow- 
ing the declarations of war by the congress of the United States, 
has resulted in conditions of imminent danger, incident to such 
a war, to the lives and property of the citizens of the United 
States and of each state and to the respective governments of the 
people of the states and nation, calling for a state of prepared- 
ness to meet such dangers by the commonwealth and its repre- 
sentatives promptly under changing conditions from time to 
time, so that the sovereign authority of the commonwealth and 
of its “supreme executive magistrate” and “commander-in-chief”, 
for the protection of the government and its citizens and their 
property and interests as recognized and established by the con- 
stitution in seventeen hundred and eighty and reserved to the 
commonwealth and its citizens by the tenth amendment to the 
federal constitution, may be exercised when needed for the sup- 
port of the national government in the prosecution of the war 
and the protection of the commonwealth and its citizens; and 

Whereas, It is necessary that this act become effective forth- 
with, in order to unify the sovereign powers of the common- 
wealth for the purpose of meeting the emergency, therefore it is 
hereby declared to be an emergency law, necessary for the imme- 
diate preservation of the public health and safety. 
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Be it enacted, etc., as follows: 


Section 1. The action of the governor in making and issuing 
on December twenty-ninth, nineteen hundred and forty-one, his 
proclamation setting forth the existence of a state of emergency 
in this commonwealth, as authorized by Part II of chapter seven 
hundred and nineteen of the acts of nineteen hundred and forty- 
one is hereby ratified and approved. 

Section 2. During the effective period of this act, as set forth 
in section twelve, the governor, in addition to any other author- 
ity vested in him by law, shall have and may exercise any and all 
authority over persons and property, necessary or expedient for 
meeting the supreme emergency of sueh a state of war, which the 
general court in the exercise of its constitutional authority may 
confer upon him as the supreme executive magistrate of the 
commonwealth and commander-in-chief of the military and naval 
forces thereof, and specifically, but without limiting the generality 
of the foregoing, the governor shall have and may exercise such 
authority relative to any or all of the following: 

(1) Health or safety of inmates of all institutions; 

(2) Maintenance, extension or inter-connection of services of 
public utility or public service companies, including public utility 
services owned or operated by the commonwealth or any political 
subdivision thereof ; 

(3) Policing, protection or preservation of all property, public 
or private, by the owner or person in control thereof, or other- 
wise ; 

(4) Manufacture, sale, possession, use or ownership of: 

(a) Fireworks or explosives, or articles in simulation thereof ; 

(b) Means or devices of communication other than those ex- 
clusively regulated by federal authorities ; 

(ec) Articles or objects (including birds and animals) capable 
of use for the giving of aid or information to the enemy or for 
the destruction of life or property: 

(5) Transportation or travel on Sundays or weekdays by air- 
craft, watercraft, vehicle or otherwise, including the use of regis- 
tration plates, signs or markers thereon; 

(6) Labor, business or work on Sundays or legal holidays; 

(7) Assemblages, parades or pedestrian travel, in order to pro- 
tect the physical safety of persons or property ; 

(8) Public records and the inspection thereof ; 


(9) Regulation of the business of insurance and protection 
of the interests of holders of insurance policies and contracts and 
of beneficiaries thereunder and of the interest of the public in 
connection therewith ; 

(10) Voeational or other educational facilities supported in 
whole or in part by public funds, in order to extend the benefits 
or availability thereof ; 
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(11) The suspension of the operation of any statute, rule or 
regulation which affects the employment of persons within the 
commonwealth when, and at such times as, such suspension be- 
comes necessary in the opinion of the governor to remove any 
interference, delay or obstruction in connection with the produc- 
tion, processing or transportation of materials which are related 
to the prosecution of the present war; 

(12) Regulation of the manner and method of purchasing or 
contracting for supplies, equipment or other property or personal 
or other services, and of contracting for or carrying out public 
works, for the commonwealth or any of its agencies or political 
subdivisions ; 

(18) Receipt, handling or allocation of money, supplies, equip- 
ment or material granted, loaned or allocated by the federal 
government to the commonwealth or any of its agencies or poli- 
tical subdivisions ; 

(14) Protection of depositors in banks, and maintenance of 
the banking structure of the commonwealth ; 

(15) Variance of the terms and conditions of licenses, per- 
mits or certificates of registration issued by the commonwealth 
or any of its agencies or political subdivisions ; 

(16) Regulating the sale of articles of food and household 
articles ; 

(17) Modification or variation in the classifications established 
under sections forty-five to fifty, inclusive, of chapter thirty of 
the General Laws, as amended, and sections forty-eight to fifty- 
six, inclusive, of chapter thirty-five of the General Laws, as 
amended. 

Secrion 3. The governor may exercise any power, authority 
or discretion conferred on him by any provision of this act or of 
said chapter seven hundred and nineteen by the issuance or 
promulgation of executive orders or general regulations, or 
through such department or agency of the commonwealth or of 
any political subdivision thereof, or such person, as - may di- 
rect by a writing signed by him and filed in the office of the 
state secretary. Any department, agency or person so directed 
shall act in conformity with any regulations prescribed by the 
governor for its or his conduct. 

Whoever violates any provision of any such executive order 
or general regulation issued or promulgated by the governor, 
for the violation of which no other penalty is provided by law, 
shall be punished by imprisonment for not more than one year, 
or by a fine of not more than five hundred dollars, or both. 


Section 4. Any provision of any general or special law, or 
of any rule, regulation, ordinance or by-law, to the extent that 
such provision is inconsistent with any order or regulation issued 
or promulgated under this act, shall be inoperative while such 
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order or such last mentioned regulation is in effect; provided, 
that nothing in this section shall be deemed to affect or prohibit 
any prosecution for a violation of any such provision before it 
became inoperative. 

Section 5. Notwithstanding the provisions of chapter thirty- 
one of the General Laws, or any other provision of law affect- 
ing civil service, and the rules and regulations made thereunder, 
the director of civil service, supported by a majority vote of the 
civil service commission, may: 


(1) Approve or extend provisional appointments without time 
limitations until lists can be established or until appointments 
can be made from eligible lists; 

(2) Extend temporary appointments which are made from 
civil service lists beyond the life of the list; 

(3) Allow temporary transfers without regard to classifica- 
tion, beyond a period of six months; 

(4) Restrict leaves of absence except for entrance into the 
armed forces of the United States, for illness, and for such other 
reason as said director deems to be in the public interest; 

(5) Remove from eligible lists the names of individuals who 
refuse to accept positions which they have previously signified 
a willingness to accept; and 

(6) Restore to the eligible lists the names of persons so re- 
moved; and 

(7) Exclude from the operation of the civil service laws and 
rules and regulations any of the positions or employments in 
temporary agencies, boards or other governmental units of the 
commonwealth or of its political subdivisions, the existence and 
powers of which agencies, boards or other units are limited to 
a period terminating not later than one year after the termina- 
tion of said war, or any lesser period. 

Any appointment or transfer made under this section shall 
be effective ouly for the period during which this act is in effect. 

Section 6. During any blackout or during the period be- 
tween an air raid warning and the following “all clear” signal, 
regular and reserve members of police and fire forces of the com- 
monwealth or of its political subdivisions, and members of the 
state guard and the armed forces of the United States while in 
uniform, may enter upon private property for the purpose of 
enforcing blackout or air raid precaution rules, regulations or 
orders issued by or under authority of the governor. Such mem- 
bers may at any time enter upon private property in compliance 
with written orders of the governor, for the sole purpose of en- 
forcing laws, rules, regulations, ordinances or by-laws specifically 
set forth by the governor in such orders; provided, that nothing 
in this section shall be deemed or construed to prohibit any 
entry upon private property otherwise authorized by law. 
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Section 6A. Persons appointed to the auxiliary police force 
in a city or town pursuant to paragraph (a) of section five of 
said chapter seven hundred and nineteen shall exercise or per- 
form such of the powers or duties of police officers as may be 
prescribed by the appointing authority; provided, that said 
powers or duties shall not be exercised or performed by them 
except while they are on active duty and displaying an authorized 
identifying badge or other insignia after being called to such duty 
by the head of the police force of such city or town to meet a 
situation which, in his opinion, cannot be adequately handled 
by the regular police force and by the reserve police force, if any, 
of such city or town. Auxiliary police in towns, but not in cities, 
may be authorized by the appointing authority to exercise the 
powers conferred by the provisions of section six of this act 
upon members of.regular or reserve police forces of said towns. 

Section 7. No person shall be civilly liable for any act done 
in pursuance of any provision of this act or of any order or 
regulation issued or promulgated thereunder, notwithstanding 
that such provision, order or regulation shall subsequently be 
determined to be invalid or unconstitutional. No city or town 
shall be liable for any damage sustained to person or property as 
the result of an authorized blackout. 

Section 8. Any owner of property of which possession has 
been taken under paragraph (c) of section six of said chapter 
seven hundred and nineteen, to whom no award has been made 
or who is dissatisfied with the amount awarded him as com- 
pensation by the governor with the approval of the council, in- 
stead of proceeding under paragraphs (d), (e) and (f) of said 
section, may have his damages determined under chapter seventy- 
nine of the General Laws. 

Section 9. If any action under authority of any provision of 
this act or of said chapter seven hundred and nineteen except 
paragraph (c) of section six thereof, or any order or regulation 
issued or promulgated under any such provision, in itself con- 
stitutes an appropriation of property to the public use, compen- 
sation may be recovered therefor under chapter seventy-nine of 
the General Laws from the body politic or corporate appropriat- 
ing such property. 

Section 10. The provisions of this act and the authority 
granted hereunder shall be effective and be exercised only in so 
far as they do not contravene any law of the United States or 
the exercise of any lawful power by the president. 

Section 11. If any section or subdivision of this act, or any 
application thereof, shall be held invalid, unconstitutional or 
inoperative, the remainder of this act, or other applications of 
such section or subdivision, shall not be affected thereby. 

Section 12. This act shall be in effect during the continu- 
ance of the existing state of war between the United States 








and any foreign country; provided, that this act shall cease to 
be in effect upon the earlier adoption by both branches of the 
general court of a joint resolution stating that it is no longer 
necessary for the public good and safety. 


Approved January 31, 1942.* 


The introductory general provisions of the act are based on 
the history and expressed language of the Massachusetts Con- 
stitution. The more detailed specifications may be compared with 
those of the English Defense of the Realm Act, and the regula- 
tions found necessary thereunder as a result of experience. As 
indicated in Section 1, the authority provided for in St. 1941, 
Chapter 719, is still in effect and simply amplified by the 1942 act. 


* Among other emergency acts approved on the same date were chapter 2 pro- 
viding special penalties for stealing or attempting to steal, “rationed” property, or 
“during ... air raid alarm ... blackout or... invasion or insurrection’; and 
chapter 5, extending ‘“‘daylight saving” time for Massachusetts to agree with federal 
war time under the act of Congress of January 20th, for the duration of that act 
which governs only interstate commerce and other federal concerns (see 





HISTORICAL NOTE 


“Democracies cannot tie their own hands if they are fighting 
for self-preservation.” 

The preamble of the Massachusetts Constitution, which pre- 
cedes the Bill of Rights, declares that 

“The end of the institution, maintenance and administra- 
tion of government is to secure the existence of the body 
politic, to protect it, and to furnish the individuals who com- 
pose it with the power of enjoying in safety and tranquillity, 
their natural rights and the blessings of life, etc.” 

This is similar to the language of the preamble to the federal 
constitution which indicates, as Prof. Wambaugh suggested in 
1917 (30 Har. Law Rev. 668), even without the aid of express 
provision “that the government may preserve its own existence” 
for the benefit of its citizens. 

The preambles are followed by military and other provisions 
expressly directed “to protect the body politic.” President 
Lincoln’s view of his war emergency powers appears in the Life 
and Writings of B. R. Curtis,** where he is quoted (about ten 
days before the Emancipation Proclamation) : 

©? Vol. I, p. 
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“T suppose I have a right to take any measure which may 
best subdue the enemy.” 

While the military arrests and trials of civilians, and the 
executive suspension of habeus corpus were later held illegal by 
the courts, Lincoln’s view of the general powers in war emer- 
gencies suggests the necessary existence of almost unlimited 
powers of the executive within the limits of human reasonable- 
ness. As Prof. Wambaugh pointed out, most of the constitutional 
provisions are adapted to the “normal life” which is one of peace 
and not war. 

The Massachusetts Constitution created a “supreme executive 
magistrate” and a “commander in chief” and gave the General 
Court the authority “to make, ordain and establish all manner 
of wholesome and reasonable orders, laws, statutes and ordi- 
nances, directions and instructions either with penalties or with- 
out, so as the same be not repugnant or contrary to the consti- 
tution, as they shall judge to be for the good and welfare, etc. 
... and for the necessary support and defense of the government 


thereof ... and to impose and levy taxes... and... duties and 
excises . . . in the necessary defense and support of the govern- 
ment . . . and the protection and preservation of the subjects 
thereof” . . . ete. 


These powers were created in 1780, eight years before the fed- 
eral constitution was ratified by Massachusetts in 1788, and 
nine years before it went into effect in 1789. All the general 
powers of a sovereign state, thus created, except those granted 
to the Federal government were expressly reserved to Massa- 
chusetts and her officers and people by the 10th federal amend- 
ment, which was originally drafted by Theophilus Parsons, pro- 
posed by John Hancock and supported by Sam Adams.* In other 
words, from the start, Massachusetts intended to have a govern- 
ment capable of protecting itself and its citizens as much as the 
lot of humanity will admit. 

That is the background of the war powers of the chief execu- 
tive and of the authority of the General Court to delegate au- 
thority to him and to establish, not only laws, etc., but “all 
manner of reasonable orders, directions and instructions.” 

At common law, it is the chief executive who has the duty and 
the power to repel force by force and to take all necessary steps 





*See Harding, “The Federal Constitution in Massachusetts” and Parsons, 
“Memoir of Theophilus Parsons.” 
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for the protection of the lives and property of the people. This 
is essential to orderly government and is recognized in the most 
ample manner by the common law. Dicey’s “Law of the Consti- 
tution,” 4th Ed., p. 269; “The Federalist” (Ford’s Ed.), p. 496; 
Birdahl, “War Powers of the Executive of the United States,” 
p. 58; Mauran v. Smith, 8 R. I. 192, 220; Foley’s “Constitutional 
Powers of the President,” A.B.A. Journal, August, 1941; Carr, 
“Concerning English Administrative Law,” 30, 66. 

The Constitution of the United States places the carrying on 
of the war on the Federal Government, and not on the states. 
To the extent that the Federal Government takes over this field, 
the action of the President and not of the governor of any state 
would control. (See Opinion of the Justices, 14 Gray, 614.) 

The only express restrictions on the governor’s powers in time 
of war are those contained in Bill of Rights, Article 27, dealing 
with quartering of troops in time of war, and Article 28, dealing 
with courts martial. 

The conditions of modern warfare are new. They may well 
require prompt and unprecedented action, including the imposi- 
tion of restraints on individuals and authority over property, 
outside any previous experience. This may involve what are 
apparent infringements of the rights of individuals, for the 
constitution, “in the absence of clear words to the contrary, 
by its express language creating express powers is understood 
to intend to create only the powers requisite for times of peace. 
Conversely, limitations expressly imposed are to be understood 
prima facie as dealing with times of peace and not of war. Yet, 
the prima facie meaning may be so enlarged as to cover the 
abnormal circumstance of war, in case such construction be 
reasonable and be not expressly forbidden.” (“War Emergency 
Legislation,” by Eugene Wambaugh, 30 H.L.R. 663, 668.) 

For effective defense, the conditions of modern warfare re- 
quire a wide exercise of governmental authority. As was said by 
Judge Hough, in 1917, in speaking of legislative powers, 

waging a twentieth century war means waging it 
with a people disciplined, that is guided and assisted in pro- 
duction, distribution, sale and consumption, as well as with 
an army and navy subsisting on the fruits of such discipline 
behind the lines.” “Law in War Time” 1917, by Charles M. 
Hough (Judge of U. 8. C. C. A.), 31 H. L. R. 692, 700. 


There can be no reasonable doubt that executive power has 
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had a corresponding extension. New conditions necessarily give 
new meanings to constitutional provisions. 

Of course, this executive power, while wide, has its limits. 
What is done must not exceed the bounds of what is reasonable.* 

Reference already has been made to Governor Saltonstall’s 
announcement of restraint to war emergency necessities in the 
exercise of great powers. The following page from Sir Cecil 
Carr’s volume “Concerning English Administrative Law,” may 
also reassure New Englanders accustomed to constitutional limi- 
tations in times of peace: 


“The fact that under the stress of war conditions some of 
the elementary rights of Englishmen have for a time been 
curtailed with a view to the better defense of the Realm is 
an example of what free men can and will endure without 
fear of putting their liberties in jeopardy. When peace is 
restored we are confident that the traditional rights of our 
people will be restored in their fullness. Legal forms, which 
sometimes excite the criticism of laymen, exist to define and 
secure those rights. Public discussion, on the other hand, 
is a valuable handmaid of the exposition of the law pro- 
nounced by judges. It serves, moreover, to check any tend- 
ency to enact new laws unsuited to the needs of free men.” 

F. W. GRINNELL. 

* Without suggesting that they are responsible for views expressed in this note, 
appreciation is expressed of assistance received, in discussion, and by reference to 
certain citations, from Arthur D. Hill of the Boston bar and other lawyers who 
have studied the matter. 


THE MEAL TAX DISCUSSION AND THE JOINT 
LEGISLATIVE ORDER 


At the special session on January 31st, the following joint 
order of both houses of the legislature was adopted, and attracted 
much discussion in the newspapers. 

“Whereas, Unnecessary confusion and differences of opinion 
have arisen by reason of interpretations of chapter sixty-four B 
of the General Laws, inserted by chapter seven hundred and 
twenty-nine of the acts of nineteen hundred and forty-one, by 
the Commissioner of Corporations and Taxation and by pub- 
lished statements purporting to be interpretations of said chap- 
ter sixty-four B; and 

“Whereas, Such confusion and differences of opinion may re- 
sult in injustices and needless and costly litigation; and 
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“Whereas, The nature of said tax makes refunds to the tax- 
payers practically impossible in the event of illegal collection 
thereof; and 

“Whereas, The intent of the General Court in the passage of 
said legislation was to tax only each and every separate meal, 
the charge for which is one dollar or more, at the rate of five 
per cent thereon, and not to confer upon the Commissioner of 
Corporations and Taxation any broader rule-making or regula- 
tory power than is specifically granted therein; therefore be it 

“Ordered, That the said Commissioner of Corporations and 
Taxation consult the Attorney General forthwith with respect 
to the interpretation of said chapter sixty-four B, and issue such 
rules and regulations as may be authorized by said chapter sixty- 
four B, and make interpretations thereof, only with the prior 
approval of the Attorney General and bearing in mind the intent 
of the General Court as above stated.” 


A difference of opinion having arisen between the commis- 
sioner and others as to the legal effect of the order, the question 
was settled, as a practical matter, by the Governor, as the chief 
executive, in a letter to the commissioner, quoted in the press 
as follows: 


“T am not concerned as to whether the ‘order’ is tech- 
nically any less legally binding upon the Executive Depart- 
ment than an act or resolve would be. It is clearly an ex- 
pression of intent, which I desire to see carried out.” 


There appears to be some misunderstanding as to this joint 
legislative order., Of course it does not have the binding effect 
of a statute, but, under the constitution (Part II, Chap. I, Sec. 
1, Art. 4), the General Court has authority “to make, ordain and 
establish,” not only “laws, statutes and ordinances,” but “all 
manner of wholesome and reasonable orders . . . directions, and 
instructions . . . so as the same be not repugnant or contrary 
to this constitution.” 

The General Court, as one of the three co-ordinate depart- 
ments, has a right to express its opinion as to the meaning of 
statutes which it has passed — just as the chief executive has a 
similar right to interpret statutes with the aid of the attorney 
general, and, if necessary, with the assistance of an advisory 
opinion of the justices requested under Article 3 of the con- 
stitution. These advisory opinions of the justices differ from 
judgments of the court in litigated cases in that they do not 
have the force of precedence, but have the persuasive authority 
of reasoned opinions which are entitled to respect, so far as the 
reasons are convincing. In the same way, a joint order of the 
legislative branches, while not binding in the sense of law, is 
entitled to consideration in connection with the interpretation 
of a statute capable of more than one meaning. 
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As to the provision in the order that the commissioner should 
consult the attorney general and secure his approval to rules, 
etc., for the administration of the act — this seems to be within 
the clause, already quoted, about “orders, directions and instruc- 
tions.” Whether such an order has a mandatory effect on the 
independent executive department is not material. If the chief 
executive considers it a reasonable direction “in aid” of the 
executive department, he can carry it out as a reasonable sugges- 
tion. In this respect, it resembles statutes “in aid” of the judi- 
cial department which the judicial department is not bound to 
follow in matters within their independent jurisdiction, but 
which they do follow, ordinarily, if, in their judgment, they are 
likely to promote the better administration of justice. 

There is nothing unconstitutional, therefore, in the recent joint 
order of the legislature about the meal tax although the public 
may think it a little queer that instead of making the law 
clear in the first place the legislature should have to pass an 
order three months later to say what they thought they meant 
when the act was passed. It is not likely to become a common 
practice as it would excite a good deal of ridicule if it did. 


F. W. G. 





BOMB DAMAGE UNDER PURCHASE AND 
SALE AGREEMENTS AND LEASES 
(From the January “Bulletin” of the Boston Real Estate Exchange) 


During the present emergency it seems advisable to consider 
and specify in purchase and sale agreements and in leases which 
party shall take the risk of war damage. 

As it stands under the usual agreement, the buyer takes the 
risk of “fire and unavoidable casualty,” and is compensated by 
insurance. In leases the tenant usually is not required to repair 
after a “fire or unavoidable casualty,” and may have an abate- 
ment of rent. 

One would suppose that damage by one of Hitler’s bombs was 
“unavoidable” or perhaps, in view of his claims, an Act of God 
excusing performance, but in view of the decisions in Welles v. 
Castles, 3 Gray 323, that the phrase means things like lightning 
or earthquake and in Leominster Fuel Co. v. Scanlon, 243 Mass. 
126, that the breaking of a window by a third person for whose 
conduct neither the landlord nor the tenant was responsible was 
not an unavoidable casualty, the court might decide that Hitler’s 
acts are not unavoidable or acts of God, however much he may 
claim to have taken His place. 








26 


In that case the buyer must take the premises though damaged 
by fire from an incendiary bomb but may not be obliged to do 
so if the building is wrecked by a demolition bomb. The tenant 
will not have to repair fire damage by an incendiary bomb, but 
will have to repair damage by a demolition bomb. 

Furthermore, insurance even if obtainable may not be of 
equivalent value because of priorities and difficulty in obtaining 
materials for repairing or rebuilding. In leases tenants are gen- 
erally required to replace broken glass which may be quite a 
serious matter if a bomb bursts near by. Also, what about damage 
by sabotage? What kind of casualty is that, and is it covered 
by insurance? 

Probably nothing but legislation, or court decisions, can help 
parties under existing contracts and leases. But as to future 
contracts and leases it seems on the whole better to have all loss 
where it used to be before the present contract forms were in- 
vented — that is, on the seller. This can be done by striking out 
the words “and damage by fire or other unavoidable casualty,” 
and the entire insurance paragraph. The seller will still have 
thirty days if he wishes to do so to repair or rebuild and keep 
the benefit of his contract and can have whatever he can collect 
from insurance. 

In leases, if the landlord is to stand the risk, “unavoidable 
casualty” should be made to include such damage by adding 
something like “including damage by fire and casualty due to 
enemy and war activities’ and the covenant to replace glass 
should exclude glass and other things “damaged by enemy or 
war activities.” This phrase seems broad enough to cover even 
if the damage is caused by target practice of our own forces. 

Whether or not insurance is obtainable or provision is made 
by the government for compensation, it seems best to leave these 
for the seller and the landlord. 

Where mortgage forms provide that the mortgagor shall keep 
in repair there seems no need for qualification. As between him 
and the mortgagee he should stand the risk and be compensated 
by insurance if possible or by governmental compensation sub- 
ject of course to proper compensation of the mortgagee for loss 
of security. 

Rocer D. Swain. 





Note 


As to the existing contracts it would seem that the judicial 
interpretations of times of peace might well be reconsidered 
under present conditions of “all out” war. There seems to be no 
just reason for forcing a purchaser or a lessee to accept premises 
destroyed by bombs against which he cannot insure. F. W. G. 








DEPOSITIONS TO PERPETUATE TESTIMONY OF 
MEN IN SERVICE 
SUPERIOR COURT — CIVIL BUSINESS 


Clerk’s Office, Suffolk County 
Boston, December 24, 1941. 
Mayo A. SHatruck, Esquire 
President, Massachusetts Bar Association 
Dear Sir: 

As you are well aware, provision is made by the General Laws 
of this Commonwealth to take and perpetuate testimony of wit- 
nesses important in the determination of rights which are to be 
finally adjudicated in a court trial. 

It has occurred to me that this might well be brought again 
to the attention of the Massachusetts Bar, in order to safe- 
guard the interests of those who have claims pending in our 
courts. In the immediate future, we can expect that large num- 
bers of our young men will depart from Massachusetts to remain 
away for an unpredictable period. We cannot say now with any 
assurance how accessible any one of them will be for the pur 
pose of obtaining a deposition when and if needed. 

With this in mind, I strongly urge that in every case where 
principal witnesses are likely to be called into service, immediate 
provision should be made to perpetuate the testimony they would 
give if they were available to testify in the actual trial of the 
cause. Very truly yours, 

THomas Dorgan, Clerk. 





AN OLD MISSISSIPPI LAWYER’S SOLILOQUY ON THE 
ABOLITION OF DOWER AND CURTESY 


The editor recently received from a member of the Mississippi 
bar, the following soliloquy on the abolition of dower and curtesy 
in that state, “which has been published from time to time in 
our code.” 


“Venerable relics of antiquity, you have come down to us from a 
former generation. You have survived the wreck of empires and 
change of dynasties. Born away back in the womb of time, whereof 
the memory of man runneth not to the contrary, you have outlived the 
war of the Roses, passed safely through the Protectorate, crossed the 
ocean, survived the great American Revolution, and rode out the storm 
of the late great war. Whatever attendants were absent from the 
bridal altar, you two, at least, were always there; and when the 
bride and groom mutually murmured, ‘With all my worldly goods I 
thee endow,’ you, as priest and priestess, sealed the covenant. Like 
shades, you’ve followed the twain blended into one, and when either 
fell, one of you administered the balm of consolation to the survivor. 
If pure religion and undefiled be to visit the fatherless and the widow 
in their affliction, thy mission has been akin to it. Venerable priest 
and priestess of the common law, farewell! You have been pleasant 
in your lives, and in death have not been divided.” 


We believe that the bar of Massachusetts, at least, outside of 
the metropolitan district, still believe in retaining dower and 
curtesy as a family protection. F. W. G. 
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A MOVEMENT (?) FOR A SINGLE LEGISLATIVE 
CHAMBER IN MASSACHUSETTS 


The following news item from Mr. John G. Harris in the Boston 


Globe of August 1, 1941, should make lawyers and other citizens 
think. 


The Story by Mr. Harris 


“A few weeks ago Kenneth I. Taylor, strapping, aggres- 
sive legislative agent for the State Federation of Labor, was 
sitting — where all lobbyists must sit — in the public gallery 
of the House. He was observing a joint convention of the 
House and Senate on questions of Constitutional change. 

“Suddenly he got an idea. As he put it ‘Why not keep 
the face of the cards up all the time? It would be a grand 
idea if our Legislature was always to meet in joint session 
and the people could follow them more clearly.’ From that 
thought came a crusade for a unicameral system —a one- 
House Legislature — in Massachusetts. 

“This past week Mr. Taylor presented his views to the 56th 
annual convention of the State Federation of Labor. He 
embraced his idea in a proposal for a study and although the 
proposition was not part of the recommendations of the 
Resolutions Committee of the convention, it was accepted 
unanimously. The unicameral plan has now received its 
biggest boost since it was advocated by Ex-Governor Curley 
in 1936. 

“The Federation’s impetus is important because of the 
fact that Legislative leaders faced with increasingly long 
record-breaking sessions in the past few years are seeking a 
remedy. The House Rules Committee within the next three 
weeks is expected to endorse a study of its own. Meanwhile 
the unicameral idea is suggested by many observers. 

“Tt is not new in this State. It was first recomended back 
in 1917 by former Representative Charles Morrill of Haver- 
hill, for many years a prominent member of the House. In 
1937 Nebraska, under the leadership of Senator George 
Norris, adopted the plan and has the only one-House Legis- 
lature in the nation. 

“There was considerable agitation throughout the country 
to follow Nebraska. It came up persistently here in 1938 
when there were two petitions before the Bay State Legis- 
lature. The Committee on Constitutional Law, however, gave 
them an adverse report. Members felt it had been tried in 
Pennsylvania, Vermont and Georgia and had been rejected. 

“Tt is significant that the class distinctions that led years 
ago to the formation of a House and Senate have mostly 
vanished. The bodies now vary chiefly in the right of the 
House to initiate money bills and impeachments. Advocates 
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of the single chamber say the Senate now infringes the 
House’s right on money bills by amendments to the budget 
and impeachment trials could be held before the Supreme 
Judicial Court as in other States. 

“Mr. Taylor says his main reason in advocating the single 
chamber has been the opposition the Senate has offered to 
progressive legislation. 

“The Senate is no longer a check, it’s a deterrent,’ he says. 
‘The Governor with his veto power can always be a check on 
legislation and under unicameralism we'll get less talk and 
more action.’ ” 

Note 

Neither the joint session of the two Houses last summer nor 
the recent story of the meal tax law seems to furnish a strong 
argument for a single chamber. The joint session had before it 
five proposed constitutional amendments. One of these was con- 
sidered with some care and discussion, and was defeated. The 
other four, each of which was open to serious objection both as 
to form and as to its need, desirability or advisability,* were 
passed without debate — obviously because the joint convention 
was in a hurry to get through and it was felt that they could 
debate them if necessary at the next session in 1943. This is 
not a sound practice in dealing with constitutional amendments. 
It is not in accordance with the careful consideration of such 
amendments contemplated by the constitution. 

Mr. Harris is mistaken in saying that a single chamber was 
“first recommended” in Massachusetts “in 1917.” It was one of 
the principal subjects of discussion before the first Constitutional 
Convention gathered in 1779. Mr. Harris is also mistaken in 
suggesting that “class distinctions” furnished the main reason 
for two legislative chambers. 

The General Court of Massachusetts divided into two houses 
just about 300 years ago in 1644. In 1776, John Adams, the best- 
imformed man of his day in regard to the history of government, 
at the request of representatives of North Carolina and some of 
the other colonies, expressed his views as to the outlines of gov- 
ernment. Among other things, he said: 





“A single assembly is liable to all the vices, follies and 
frailties of an individual; subject to fits of humor, trans- 
ports of passion, partialities of prejudices; and, from these 
and other causes, apt to make hasty results and absurd judg- 
ments” (See Adams’ Works, Vol. IV, p. 206). 


* For a discussion of these, see Mass. Law QUARTERLY for June 1941, p. 11. 
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Thereafter, the plan of government adopted by the Massachusetts 
Convention in 1780, and ratified by the people in the towns, 
provided for two houses. In 1788, the Constitution of the United 
States provided for a Senate and a House. After this, on Jeffer- 
son’s return from Europe, the story is told that on one occasion, 
when breakfasting with Washington, Jefferson asked, “Why the 
Senate?” Washington said, “Why did you pour your coffee into the 
saucer?” Jefferson answered, “To cool it.” Whereupon Washing- 
ton said, “That is the reason for the Senate.” 

It takes a long time to test institutions of government. Al- 
though the experiment of a single chamber in Nebraska during 
the past few years is interesting, it can hardly be considered 
yet as a sufficient basis of experience for a similar change in the 
different state of Massachusetts. Whatever may be the faults of 
our system of two Houses, the recent story of the “meal tax” 
law illustrates the human nature of government as described by 
Adams, and the practical need of a “cooling” process described 
by Washington even with two Houses. A Governor’s veto was not 
and would not be sufficient. 

In the 48th number of The Federalist, Madison quoted Jefferson 
as saying, “One hundred and seventy-three despots would surely 
be as oppressive as one” and warned us that “in a representative 
republic, where the executive is carefully . . . limited ... and 
where the legislative power is exercised by an assembly, which is 
inspired by a supposed influence over the people, with an intrepid 
confidence in its own strength; which is sufficiently numerous to 
feel all the passions which actuate a multitude, yet not so numer- 
ous as to be incapable of pursuing the objects of its passions 
by means which reason prescribes; it is against the enterprising 
ambition of this department that the people ought to indulge all 
their jealousy and exhaust all their precautions.” 

The long range tendencies of human nature in government 
were very present in the minds of the constitutional thinkers of 
the formative period of our government. The 18th article of the 
Massachusetts Bill of Rights advises all citizens to remember 
them. We have seen no indication in our modern life that a “cool- 
ing” process is less needed today than in their time. 














LORD DENMAN AND THE LAW OF EVIDENCE 


At this time when proposed changes in the rules of evidence 
are under discussion all over the country, in connection with the 
code drafted by the American Law Institute, it is fitting to pay 
a tribute of respect to the man whose influence in 1851 finally 
cured, in England, the most “terrible absurdity,” as Lord Bowen 
called it, and led the way for the same step forward in Massachu- 
setts in 1856. The proposed “code” of evidence will be discussed 
at the “Massachusetts Lawyers’ Institute” at Swampscott on 
Saturday morning, May 9, 1942. 


Probably, every reader of Dickens was once puzzled, as Mr. 
Odgers, Q. C., was puzzled. In a lecture, in 1901,* he said: 

“When as a boy I read Pickwick Papers, I was... puzzled 

to know why Mr. Pickwick did not go into the witness-box, 

and say that he never promised to marry Mrs. Bardell, and 

explain how the good lady came to make such a mistake... 

I know now that when Pickwick Papers was written neither 

the plaintiff nor the defendant was ever allowed to give 
evidence.” 


“The evidence of interested witnesses,” it was said, “can never 
induce any rational belief.”** This view was called by Lord Den- 
man “as false as insulting.” 

Lord Brougham and Lord Denman had been suggesters for 
years. Denman had retired from the bench in 1850 because of 
his health at the age of 71, as one of the most respected of 
English judges. Brougham was still active in the House of Lords 
and the bill to allow parties to testify, drawn by Mr. Pitt Taylor, 
became known as Lord Brougham’s Act;*** but Denman wrote a 
letter in support of the bill which contributed greatly to its pas- 
sage, doubtless because the respect for Denman exceeded that for 
Brougham. As this letter, written after forty years of effort for 
delayed reform, is one of the most revealing documents in 19th 
century legal history, and applies to much thinking of lawyers 
and judges today, we reprint from it. Lord Denman said: 


*“A Century of Law Reform,” 203, 216. 


**Tord Bowen’s chapter in “Select Essays in Anglo-American Law,” Vol. 1, 516, 
521, 531, and see Blackstone’s Commentaries, Vol. III, Chap. 23, p. 371. 


***14 and 15 Vic. C. 99. 


LORD DENMAN 
Chief Justice of the King’s Bench 
1832-1850 
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“T have felt discouragement and even humiliation, at re- 
ceiving the answer of some of my contemporaries to points 
which I have thought it my duty to lay before them. ‘The 
principle is perfectly right; I can not answer your reason- 
ing, and I see the objection to the present state of the law, 
and none to the change, except that it is a change; yet I can 
not bring myself to concur in it’... 

“One particular fallacy ... . I have frequently observed 
. .. tends to increase the aversion of some judges to change. 
The system which they find they believe to have been estab- 
lished on full deliberation by the wisdom of former ages; 
and hence impute to all innovators the arrogance of reversing 
a decision; whereas in truth the existing system is for the 
most part the neglected growth of time and accident . . .”* 


Turning now to America, as late as 1851, three Massachusetts 
lawyers, one, Benjamin R. Curtis, soon after a justice of the 
Supreme Court of the United States, another, Reuben A. Chap- 
man, a later chief justice of Massachusetts, and a third, Nathaniel 
J. Lord —a leader of the Essex bar, solemnly signed a report 
containing the statement, “we do not think it for the interests of 
justice or the public morals”** to allow parties to take the stand. 
Their narrow views of justice and public morals were reversed 
by legislation in 1856.*** As Pound wrote in 1927: 


“In the fore part of the nineteenth century . . . over-con- 
servatism of the legal profession in some measure compelled 
legislation. . . . Persistent resistance of the leaders of the 
profession, who should have taken the lead . . . resulted in 
leaving to legislation what could have been done much better 
by the courts. Moreover, the bar of that time . . . was trained 
primarily in the details of local procedure. Hence it thought 
of legal questions in terms of procedure, not in terms of the 
substantive law, and so conceived, as many do today, that 
the details of procedure must be left to legislation if the 
separation of powers is to be maintained and the substantive 
law is to be under the control of the legislative department 
of the government.” 


yr. W.G. 





* See Arnould’s “Life of Denman,” Vol. 11, 253-4, Law Rev. (1851) 209-211. 


** See Report of Commission on the Practice Act of 1851, Hall’s Mass. Practice, 
(1851) p. 156. 


*** St. 1856 C. 189, St. 1857 C. 655. 
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THE INCREASING IMPORTANCE OF STATE 
SUPREME COURTS* 


By Watrer P. ARMSTRONG 


President, American Bar Association 


(This address is reprinted from the American Bar Association 
“Journal” for January, 1942, because it seems peculiarly ap- 
propriate in connection with the coming celebration, in November 
1942, of the 250th Birthday of the Supreme Judicial Court of 
Massachusetts.—Ed.) 





One of the most significant developments in our national life 
has been the constant increase in the power and prestige of the 
Federal courts—an increase so great that it could not have been 
contemplated by the members of the Constitutional Convention 
or of the First Congress which framed the Judiciary Act. That 
increase is by no means attributable solely to the expansion of 
Federal legislative power which followed the opinions of Mar- 
shall’s court. 

With Swift v. Tyson’ the Supreme Court struck a rock from 
which flowed in great abundance an unending stream of Federal 
decision dealing with private rights. The banks of the stream were 
ill defined and its waters frequently overflowed and submerged 
what had become landmark decisions of the state Supreme 
Courts. 

The Supreme Court of the United States made considerable 
contributions to the Federal common law, which it had created, 
by finding time to deliver authoritative opinions declaring it. 

This movement was accelerated because great business enter- 
prises, by availing themselves of the fiction that a corporation 
was a citizen and resident of the state of its incorporation, found 
it possible to throw their legal problems into the Federal courts. 
Thus many of the great cases involving private rights were de- 
cided under the so-called Federal common law. 

Now, of course, the trend has been reversed. Even before Hrie 
Railroad Company vy. Tompkins* the Supreme Court of the United 





*An address delivered at the dinner given by the Illinois State Bar Association 
to the Supreme Court of Illinois, Friday, November 28, 1941. 
1. Swift v. Tyson, 16 Pet. 1. 


2. Erie Railroad Company vy. Tompkins, 304 U. S. 64. 
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States had ceased to be a common law court. So absorbed was it 
with constitutional questions, the construction of Federal 
statutes and Federal procedural matters, that it found it physi- 
cally impossible adequately to deal with questions of common 
law. The result was that these questions were remitted to the 
Circuit Courts of Appeals. Naturally the decisions of these courts 
did not carry with them the prestige of the Supreme Court of the 
United States as to new questions of common law. 

Sometimes a Circuit Court of Appeals decided a case in which 
it became necessary to interpret the law of a particular state, 
but neither the judge who wrote the opinion nor any other mem- 
ber of that court had ever practiced law or even lived in that 
state. The judges were working in what was to them a new 
medium and necessarily were greatly handicapped as compared 
with the judges of state courts of last resort, who as lawyers 
and judges had worked in that medium since the day they came 
to the bar. 

There came to my attention not long ago a conspicuous il- 
lustration of this. A Circuit Court of Appeals, in an opinion de- 
livered by one whom I consider among the ablest of the United 
States Circuit Judges, completely overlooked a recent applicable 
opinion of the court of last resort of the state whose law the 
court was considering. In a later case this was called to the at- 
tention of the court and the opposite rule adopted. It is almost 
inconceivable that such a thing could have happened in a com- 
petent state court of last resort. 

Thus was the doctrine of the Federal common law greatly 
weakened. The coup de grace was, of course, given by Erie Rail- 
road Company v. Tompkins.® 

This, however, is not the end. The Supreme Court, having 
hanged its creature by the neck until it is dead, is now engaged 
in drawing and quartering the body. Not only the decisions of 
the state supreme courts, but also those of the lower state 
courts are looked to for the law of the states. There is recently 
a tendency in cases where the Federal Courts are called upon 
to' determine the law of the states, to defer that determination 
and whenever possible remit it to the state courts so that it may 
first be decided by them, rather than for the Supreme Court of 
the United States to essay the task. 





2 


3. Erie Railroad Company v. Tompkins, 304 U. 8S. 64. 
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A conspicuous instance, as we all know, was a case* where 
the Supreme Court of the United States preferred to direct a 
trustee appointed by a Federal Court to have the Illinois law 
settled by the Illinois Supreme Court rather than itself decide 
the question. Another interesting illustration is the apparent 
change of the approach of the court where jurisdiction is based 
on a claim of constitutional right and questions of state law 
are also involved. Formerly the court was inclined to decide 
the questions of state law when that would end the controversy 
and pretermit the constitutional question. The current tendency 
seems to be to decide the constitutional question rather than 
the questions of state law and frequently when possible to send 
the latter questions to state courts for decision.°® 

When the court must decide a common law question of first 
impression, there is every reason to believe that increasing 
reliance will be placed on the Restatements of the American 
Law Institute. 

This is not the only indication the court has given of with- 
drawing from fields in which others have or should have greater 
skill. Another sign is its reluctance to disturb the orders of ad- 
ministrative tribunals where expert knowledge is necessary in 
dealing with the subject matter. 

By a challenging process of induction, jurisprudents think 
they see beginning to emerge from the particular cases the gen- 
eral rule of competence—the willingness to leave undisturbed 
the action of a tribunal dealing with subjects with which it is 
best fitted to cope. 

How far in this direction the Supreme Court will go no one 
knows, but the tendency is undeniable. 

All of this means an enlarged opportunity and a greater re- 
sponsibility for state supreme courts. This is not limited to 
determining the law of the states. It will extend to the consti- 
tutional field. This will be especially true where state legisla- 
tion is challenged as contrary to the Federal Constitution. Not 
infrequently the decision in such cases turns on the facts. Even 





4. Thompson vy. Magnolia Petroleum Co., 309 U. S. 478. See also Gilchrist v. 
Interborough Co., 279 U. S. 159; Rogers v. Guaranty Trust Co., 288 U. S. 123; 
Pennsylvania v. Williams, 294 U. S. 176; Gordon v. Ominsky, 294 U. S. 186; 
Fidelity Trust Co. v. Field, 311 U. S. 169; West v. American Telephone & Telegraph 
Co., 311 U. 8S. 223; Railroad Commission of Teras vy. Pullman Co., 85 L. Ed. 580; 
Equitable Life Insurance Co. of Iowa v. Halsey Stuart, 85 L. E. 631; In re Mount 
Forest Fur Farms of America, Inc., 122 Fed. (2d) 232. 


5. Cf: Siler v. Louisville & Nashville Railroad Co., 213 U. S. 175 and Rail- 
i. 


road Commission of Teras vy. Rowan & Nichols Oil Co., 310 U. S. 573; on 2nd 
Appeal, 85 L. Ed. 321. 
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more often the determinative test is whether the legislation at- 
tacked has a reasonable and constitutional relation to its ob- 
jective. On these subjects we may expect to find increasing weight 
accorded the findings of state supreme courts on the theory, as 
one law writer puts it, that “the man on the spot is best able 
to judge impinging conditions.” The natural result will be greater 
freedom on the part of state courts in dealing with such cases. 

Moreover, a great state supreme court, construing the Federal 
Constitution, in a case where there is no binding precedent, will 
not merely engage in a guessing contest as to the view the Su- 
preme Court of the United States will take, but will arrive at its 
independent conclusion and assert its own views. If this feeling 
of independence comes to pervade the state courts to as full an 
extent as I believe it will, we have a right to expect from them 
great opinions expounding the Federal Constitution—opinions 
that will challenge the attention of the nation and materially 
influence the development of constitutional law. 

The effect will by no means stop there. The construction of its 
own constitution by a state supreme court is, of course, con- 
clusive, in the Supreme Court of the United States. None the 
less, even here the Supreme Court of the United States has 
wielded great influence. Many provisions of state constitutions— 
that of Illinois included—are identic with those of the Constitu- 
tion of the United States. When such provisions have in the 
past been construed state supreme courts have usually followed 
the construction placed by the Supreme Court of the United 
States on similar provisions of the Federal Constitution. Many 
have gone further and—sometimes contrary to their own in- 
clination—adopted constructions of their own constitutions 
which they consider in line with the current tendency of the 
Supreme Court of the United States, even though that court has 
not passed on the question. Here, too, in the future we may ex- 
pect a greater independence on the part of state supreme courts. 

Already cases are arising where rights are asserted under pro- 
visions of state constitutions similar to clauses of the Fourteenth 
Amendment and where counsel are careful not to make any 
claim under the Federal Constitution. 

So it seems to me that the state supreme courts are witnessing 
the dawn of a new day—a day in which they shall be the sole 
custodians of the common law—a day when they will more dar- 
ingly expound the constitutions of their respective states and 
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more independently deal with their statutes—a day when their 
voices will be more audible in the unending debate over the 
Federal Constitution. 

What the result will be no one can now foretell. One thing 
is certain, there will be on the part of the state courts not only 
the need for capacity but for courage and leadership. Present 
these, there may come a new era in American jurisprudence. 
Absent these, we may be left, 

“Wandering between two worlds, one dead, 
The other powerless to be born.” 

In their quest for this courageous leadership the bar and the 
judges of other states will naturally turn to the Supreme Courts 
of the great populous states to which first and in greater variety 
the new opportunities will come. 


REQUEST FOR SUGGESTIONS AS TO FEDERAL RULES 
OF CRIMINAL PROCEDURE 
ADVISORY COMMITTEE ON RULES OF CRIMINAL PROCEDURE 
SUPREME COURT OF THE UNITED STATES 
WASHINGTON, D.C. 

Questions raised by Federal Judges, by United States Attorneys 
or by Members of the Bar in communications to the Advisory 
Committee with respect to desired or undesirable 
Rules of Criminal Procedure. 

1. Indictment: Should waiver of indictment by the defendant 

be permitted ? 

2. Short Form Indictment: Should the short form indictment 
be provided, perhaps as an alternative in the discretion of 
the court or United States attorney? Would such indictment 
be adaptable for cases under the Sherman Act, or for mail 
frauds, or for income tax offenses? 

3. Nolo Contendere: Should the plea of non contendere be re- 
tained, modified or abolished ? 

4. Notice of Defenses: Should the defendant be required to give 
to the government, in advance of trial, notice of such defenses 
as alibi, insanity, self-defense, former jeopardy, or the statute 
of limitations? 

5. Comment on Defendant’s Failure to Testify: Should defend- 
ant’s refusal to take the witness stand be subject to comment 
by court and by counsel? 

6. Written Appearance by Counsel: Should counsel be required 

by a general rule to file a written appearance, perhaps with 

confirmation by the defendant endorsed thereon? 

Should the new criminal rules make provision, and if so, in 

what details, with regard to: (a) the selection of panels of 
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prospective jurors, (b) alternate jurors, (c) waiver of a jury 
by the government and by the defense, (d) pre-trial procedure, 
(e) depositions in criminal cases, (f) discovery, (g) judg- 
ment, sentencing, and appeals? 

8. Change of Judge: Should there be any revision of the present 
procedure for change of judge? 

9. Peremptory Challenges: Should the number of peremptory 
challenges by the government and by the defense be equalized ? 

10. Criminal Contempt: Is the subject of criminal contempt of 
court within the scope of the rules? Reference: Nye v. United 
States, 61 Sup. Ct. Rep. 810 (1941). 

11. Searches and Seizures: Should search and seizure receive con- 
sideration from the Advisory Committee? If so, how should 
the pertinent rules deal with the interpretations which have 
been made of the words of the Fourth Amendment, namely, 
(a) “unreasonable searches and seizures,” and (b) “particu- 
larly describing” the place to be searched and the persons or 
things to be seized? 

12. Exclusion of Illegally Obtained Evidence: Should the federal 
rule that evidence obtained without compliance with the 
Fourth Amendment, as interpreted by the courts, be excluded 
from the trial, receive consideration from the Committee? If 
so, in what manner? 

THE ADVISORY COMMITTEE HAS TAKEN NO POSITION WHATEVER ON ANY 

OF THE ABOVE QUESTIONS. RECOMMENDATIONS, ACCOMPANIED WHEREVER 


POSSIBLE BY ILLUSTRATIVE EXAMPLES FROM PERSONAL OBSERVATION OR 
OFFICIAL EXPERIENCE, ARE REQUESTED. 


, 


BLACKSTONE’S “COMMENTARIES” AND BENEDICT ARNOLD. 

An unexpected episode in the history of the “Commentaries” 
appears in Carl Van Doren’s “Secret History of the American 
Revolution,” recently published by the Viking Press. The book 
contains the full story of Arnold’s treason recently made pos- 
sible by the secret service papers of the British Headquarters 
in America (the Clinton papers) now in the Clements Library 
in the University of Michigan. The papers contain the corre- 
spondence between Arnold and Major Andre and all the others 
involved in the negotiations, which lasted about sixteen months. 

One Joseph Stansbury, of Philadelphia, was the original mid- 
dleman between Arnold and Andre. On page 200, it appears that: 

“The correspondence between Andre and Stansbury was to 
be in cipher. Each of them would have a copy of a long book: 
in the first case, a volume of Blackstone’s Commentaries, 

though it is not named in Andre’s instructions. Each word 
in their letters would be represented by three figures; the 
number of the page on which the word might be found, 
the number of the line, and the number of the word in the 
line.” 
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BOOK NOTICES 


Pounp: “Appellate Procedure in Civil Cases.” (Little, Brown 
& Co.) 

This is the third volume of “The Judicial Administration 
Series,” published under the auspices of the National Conference 
of Judicial Councils; the other two being “Organization of 
Courts,” also by Dean Pound, and “Criminal Appeals in 
America,” by Prof. Orfield of the University of Nebraska. The 
purpose and nature of the present volume are described in the 
preface as follows: 

“If we are to preserve the separation of powers and supremacy 
of law, upon which our constitutional legal polity was founded, 
we must make a proper judicial review in proper cases and 
available remedy. To do that we must provide a modern appellate 
procedure. ... Reforms in law achieve little until the profession 
is ready for them, and the bar expects a historically well 
grounded exposition before it is likely to accept radically new 
proposals. It rightfully demands to know what experience has 
for our guidance and how that experience may be developed... . 
Prof. Orfield’s book . . . sets forth fully what has been written in 
legal periodicals and proceedings of bar associations on the many 
problems common to criminal and civil appeals. . .. I have here 
devoted most of my time for two years to study of the course of 
judicial decision and of legislation, so that the two books supple- 
ment each other, the one showing what lawyers have thought, 
the other what legislatures and courts have done.” 


At the end of the book he lays the problem on the doorstep of 
Massachusetts as follows: 

“Chief Justice Field . . . exhorts the young lawyer to learn 
the practice so that he ‘will not lose the chance to argue really 
substantial questions of law.’* That good points material to just 
disposition of causes according to the substantive rights of the 
parties, can be ‘lost’ because not saved in a prescribed way that 
involves nothing more than a historically given practice, is a re- 
proach to a modern system of procedure.” 

DecLaRATORY JupGMENTS. A Second Edition. By Professor 
Borchard. 

The growing interest and use in this time-saving procedure in 
Massachusetts, as elsewhere, suggests that the bench and the bar 
will be glad to have called to their attention, the fact of a 
second edition by the leading author on the subject. The 4th 
Report of the Michigan Judicial Council contains a digest of 


*See “From Writ to Rescript,’”’ 299. 
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some 600 American cases prior to May 1934. Members may also 
like to be reminded that the history and scope of the Massachu- 
setts statutes and rules on declaratory procedure will be found 
in the 3rd report of the Judicial Council p. 66, M. L. Q., November 
1927, 9th report p. 44, M. L. Q., November 1933, 13th report p. 26, 
Rule 101 of the Superior Court and references in the note; 
M. L. Q., May, 1928, May, 1932, p. 22, October-December, 1937 and 
July-September, 1939, p. 8, “Bar Bulletin,” November, 1940 and 
December, 1940. 


FREE SPeECH IN THE UNitep Srates, by Zechariah Chafee, Jr. 
(Harvard University Press.) 

“Chafee’s book is the best available storehouse of sound and 
competent information on freedom of speech in the United States.” 


— Herbert A. Fierst, of the New York bar, in Yale Law Journal 
for February 1942. 


CuaFer’s “Cases on Equitable Remedies.” 


Besides complimenting Prof. Chafee on initiating the practice 
of illustrating a case book by a picture of Lord Eldon which 
makes the history of law more human, and which suggests that 
case books should be fully illustrated to make them more interest- 
ing, the best thing that we can say about this volume, both to 
students and to practitioners, is to quote a very intelligent 
lawyer, in active practice, who has borrowed the book several 
times because he thinks it “the most interesting and suggestive 
case book that he knows.” 


GENERALS AND GENERALSHIP—By General Wavell. (Macmillan. ) 


Why mention this little booklet of three lectures, in a legal periodical? 
We call attention to it because, for an indefinite period, the administra- 
tion of justice to millions of young men will be military justice, and the 
entire civilian population will be brought in contact, directly or indirectly, 
with military men. The lectures were delivered in 1939, at Trinity College, 
Cambridge. They were printed in the London Times in February, 1941, 
and frequently reprinted in booklet form. In the “Foreword,” by Sir John 
Dill, he says: 

“When Gen. Wavell delivered these lectures, not one in a hundred 
of his fellow countrymen had ever heard of him. Today, there is not 
one in a million who has not heard of him.” 

The lectures “could only have been delivered by a man capable of win- 
ning and keeping the confidence of all men in all walks of life.” “They 
deal with the relationships between man and man, on which must be 
founded both the success of an army and the success of a whole nation at 
war.” ... They “have deep lessons” for soldiers. 
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The titles of the lectures ure: “The Good General’; ‘“‘The General and 
His Troops”; “The Soldier and the Statesman.” In the first lecture, General 
Wavell said: 

“Comparatively few of you are... likely to become generals; but 
many of you are likely to suffer, perhaps even to triumph under gen- 
erais; and all of you are likely to have opportunity to critize gen- 
erals. 1 should like your criticism to be as well informed as possible.” 

In his second lecture, of particular interest, he points out that a general 
“must be a good judge of character,” and that Napoleon did not gain his 
position “so much by a study of rules and strategy as by a_ profound 
knowledge of human nature in war.” He said, “When you study military 
history, don’t read voutiines on strategy or the principles of war. Read 
biographies, memoirs, historical novels, such as ‘The Koad to Glory,’ or 
‘Schénvrunn.’ Get at the flesh and blood of it, not the skeleton.’ He closes 
this lecture with the following sentence: 

“A general may succeed for some time in persuading his superiors 
that he is a good commander ; he will never persuade his army that he 
is a good commander unless he has the real qualities of one.” 

This second lecture and this last sentence, as Sir John Dill said, have 
“deep lessons,” not only for generals, but for every officer, commissioned, 
or non-commissioned, down to the corporals. We, respectfully, suggest that 
it should be required reading, especially the last sentence, for every one 
of them, in the interest of the morale of the army and the discriminating 
use and treatment of individual men for the purposes for which they are 
best fitted. 

Cushing who led the small group who blew up the Albemarle during 
the Civil War, was a mischievous youngster who repeatedly got into 
trouble and was almost dismissed from the Navy more than once; but 
there was always some man of judgment higher up who recognized that 
he had qualities which would be needed. He was needed, and today the 
man who was almost dismissed from the Navy is one of the traditional 
heroes of Annapolis (See *Parker, “A Chautauqua Boy in °61 and After- 
wards,” pp. 65-56). F, W. G. 


ARTICLES IN LEGAL PERIODICALS 

Lawyers having will cases may find both entertainment and suggestive 
help in Prof. Chafee’s article on, “The Disorderly Conduct of Words,” 
in the “Columbia Law Review” for March, 1941, which is abstracted 
quite fully in “Current Legal Thought,” for February, 1942, a copy of 
which will be found at the Bar Association quarters at No. 5 Park Street. 

Also, for entertainment and suggestion, we call attention to Prof. 
J. M. Maguire’s article on, ‘“‘Heresy About Hearsay,” in the University of 
Chicago Law Review, June, 1941, reprinted in pamphlet form, also in the 
Bar Association quarters. Prof. Maguire assisted Prof. Morgan in the 
preparation of the Code of Evidence of the American Law Institute. He 
has recently become librarian of the Harvard Law School on retirement 
of Prof. James. 

Much was said in recent years about the “Nine Old Men” in Washing- 
ton. Those interested in “comparative” law (in a domestic sense), and 
particularly the older lawyers, will learn something about constitutional 
law and the tendencies of the present nine younger men, from the article 
on, “The Special Competence of the Supreme Court,” in the Yale Law 
Journal for June, 1941. Every lawyer considering questions of federal 
constitutional law is advised to read it whether he likes it or not. 


* Capt. Parker went to school with Cushing. This book will repay, in intérest 
and entertainment, any one who takes the trouble to look it up in the library. The 
vivid description of William B. Cushing, and of his brother Alonzo, a West Point 
hero who commanded a battery on the ridge at Gettysburg at the central point of 
Pickett’s charge and died on the trunions of his gun, firing his last shot, a few feet 
in front of the spot where fell General Armistead who led the charge, is alone worth 
looking up. The man higher up, who restored Cushing to the Navy, after his sus- 
pension, was Abraham Lincoln. 
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BOOKS ON THE TREATMENT OF OFFENDERS 


A recent dispatch of the well-known war correspondent — William H. 
Stoneman — from London, reported serious problems because high war 
wages demoralized young people of both sexes. A recent editorial in the 
Boston Globe of March 7th, 1942, calls attention to similar, and other, 
“wartime delinquency” problems appearing here. 

In these days of constantly increasing discussion of such matters, it 
seems a fitting introduction to book notices relating to the subject to pre- 
sent the portrait, with a few words of appreciation, of the man who really 
started the modern movement to include “the quality of mercy” in the 
administration of the criminal law as a matter of common sense. 





JOHN HOWARD 
(From a portrait by Mather Brown) 
The Pioneer Prison Reformer of the 18th Century 


John Howard was born in 1726. About 1773, when he became Sheriff of 
Bedfordshire, in England, he noticed the condition of prisoners in custody 
awaiting trial, or detained for debt —a condition which was “a horrible 
mockery” of any civilized idea of justice. Some ten years or so before, 
Voltaire and Beccaria had aired conditions in Europe and Goldsmith, in 








44 


“The Vicar of Wakefield,” and Henry Fielding in “Amelia” had aired the 
conditions to some extent in England. Sir John Fielding — the “blind beak’ 
who succeeded his brother Henry as the magistrate of the Bow Street 
Court in London, for about thirty years in the latter half of the 18th cen- 
tury, had stated that imprisoning young offenders was likely to make them 
worse criminals and tried to prevent it.* 


Howard, stirred by the conditions in English prisons, devoted the rest 
of his life, for seventeen years before his death in 1790, to visiting all the 
prisons in England and on the continent, and describing what he saw in 
such a way as to startle the modern civilized world into thinking about 
it all. 

“Nowhere, perhaps,” says Lecky, “in the annals of philanthropy, 
do we meet a picture of more unsullied and fruitful beneficence than 
is presented by the life of that great dissenter, who, having traveled 
more than 40,000 miles in works of mercy, at last died on a foreign 
soil, a martyr to his cause. Not only in England, but over the whole 
of Europe, his exertions directed public opinion to the condition of 
prisons and effected a revolution, the results of which can never be 
estimated. Soon after followed the mitigation of the penal code.” 

He died at Kherson, Russia. F. W. G. 


PROBATION AND PAROLE ProGREsS. The 1941 Year Book of the 
National Probation Association, 1790 Broadway, New York. 


The QuarreRLy for June 1941 contained a brief account of 
the common law background of probation, in connection with 
the celebration, in May, of the centennial anniversary of the 
beginning of the work of John Augustus (the first probation 
officer) in Massachusetts in 1841. The present year book is chiefly 
a compilation of the many papers presented at that conference. 


One Hunprep Years or Proparion, by Prof. N. 8S. Timasheff of 
Fordham University (Fordham University Press). 

This is Part I of an interesting, carefully prepared and ad- 
mirably brief monograph of the history of probation in the 
United States, England, and the British Commonwealth of Na- 
tions, to be followed later by Part II relating to “the develop- 
ment of probation in Continental Europe, Latin America and 
the independent States of Asia and Africa.” 

As Prof. Timasheff says in the “Foreword,” “Probation is 
nowadays frequently attacked for its alleged ineffectiveness in 
combating crime. May this study —by showing its acceptance 
throughout the world, help probation officers and other persons 
... to maintain faith in their arduous but immensely important 
and promising task.” 

He brings out the fact that modern probation practice began 
almost simultaneously in Massachusetts and in Birmingham, 
England. He justly calls attention, from an unpublished manu- 


* Leslie-Melville “Life and Work of Sir John Fielding.” See A.B.A. Journal, 
September, 1940. 
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script by Mr. A. J. Sargent, to two “not generally known” indi- 
viduals in Massachusetts — Rufus R. Cook who succeeded John 
Augustus as a volunteer probation officer for about twenty-five 
years from 1860 to 1885 and Benjamin C. Clark, a Boston phil- 
anthrophist who helped. 


CRIMINAL YOUTH AND THE Borstat System. William Healy and 
Benedict 8. Alper. (The Commonwealth Fund.) 


This is an account of origin and growth of the English method 
of dealing with young offenders during the past forty years. It 
should prove helpful in studying the “Youth Correction Author- 
ity Act” proposed by the American Law Institute and under 
consideration in various States, as to which there is considerable 
difference of opinion in Massachusetts. For a fuller review see 
A. B. A. Journal for October 1941, 610. A reviewer in the “Annals 
of the American Academy of Arts and Sciences” calls it a “must” 
book for those interested in the subject. 


“YouTH IN THB ToILs,” by Harrison and Grant (Macmillan), 
was noticed in the QuarterR.Ly for January-April, 1938, p. 42. This 
book formed part of the background of the work of the American 
Law Institute. 


PRISONS AND Bryonp, by Sanford Bates. (The Macmillan Co.) 

Sanford Bates, a former member of the Massachusetts House 
and Senate, of the Constitutional Convention of 1917-18, Penal 
Institutions Commissioner of Boston, Commissioner of Correc- 
tion for Massachusetts, Director of Prisons for the Federal 
Government, and, now, Commissioner of the State Board of 
Parole of New York, knows enough about prisons and their prob- 
lems, from experience in this country and observation abroad, 
to make anyone who wants to learn about the subject want to 
know what he has to say in a vigorous readable way. 





“My Pui.tosopHy or Law”’—“Credos of Sixteen American 
Scholars” published by the Boston Law Book Co. for the Julius 
Rosenthal Foundation of Northwestern University. 

Prof. Dicey said the word “ ‘jurisprudence’ stinks in the nostrils 
of the practising barrister.” The word “reform” produces a some- 
what similar reaction at times; and the phrase “philosophy of 
law” is apt to puzzle, or bore, many men, unless it is reflected in 
a single sentence like that which Scott put into the mouth of 
Mr. Pleydell in “Guy Mannering” — “In civilized society law is 
the chimney through which all that smoke discharges itself that 
used to circulate through the whole house, and put everyone’s 
eyes out.” 

Nevertheless, it is interesting to many of us, to have a group 
of well known men, mostly, if not all, law teachers, “stick their 
necks out” for our benefit, and they do it in this book. The aver- 
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age reader will probably find the chapters by Dickinson, Pound 
and Thomas Reed Powell the ones which elaborate Mr. Pleydell’s 
remark in the most readable manner. Powell is the character- 
istically conscious “bad boy” of the book, who begins by saying, 
“This is the first time to my knowledge that I have been charged 
with being possessed of a legal philosophy.” 

A reviewer in the North Carolina Law Review for December 
says: “If any reader... fumes with a desire to answer some of 
the contentions ... let him take heart; an answer is usually to 
be found in the contentions of one of the other writers.” 

Fuller reviews appear in the Illinois Law Review for January, 
1942 and other recent legal periodicals. 


On Circuit, by Sir Frank D. McKinnon. (Cambridge University 
Press and Macmillan.) 

Those who are interested in the old customs and the extent to 
which they still survive in England, outside of London, those 
who would like to travel through all the assize towns of England 
and Wales, with a most readable judge, who enjoyed his work 
and the places, architecture and history in which he worked, will 
find this book fascinating. 


Lord Justice McKinnon sat in almost every assize town in 
England and Wales, from 1924 until 1937, when he was appointed 
to the Court of Appeal. “When the war and blackout put an end 
to most forms of innocent diversion,” he says, “I found consola- 
tion of an evening by compiling this account of my Circuit ex- 
perience.” It is based on his journals. He also had before him 
the earlier journals of Mr. Justice Grantham, from 1886 to 1911, 
and Baron Huddleston’s “Notes,” from 1875 to 1890,— as well 
as the “Memoirs of Sir John Reresby,” back in the time of the 
Stuarts. He describes the courthouses, the judges’ quarters, the 
receptions and ceremonies and entertainments provided for the 
Judges of Assize, most vividly and with most discriminating 
comments. Of his first attendance at the Lord Mayor’s breakfast 
to the Judges of Assize at York, at which each judge, “encum- 
bered with his complete robes and a full-bottomed wig, is pre- 
sented with a large bouquet on his arrival” (once regarded as 
protection against the gaol fever), he says: 

“Tt was a pleasant function, but I am not at my best con- 
versationally at breakfast; and I think it is difficult without 
practice, to eat bacon and eggs in judicial ermine and a wig.”* 

The Crown Court in Lancaster Castle has, in the dock, the 
iron device into which the fingers of a man’s hand can be put, a 
clamp to hold the wrist with the palm exposed, a brazier and a 








*Our judges before the Revolution wore wigs and colorful robes. We suggest the 
practice to Chief Justice Higgins. As we read the passage quoted we had visions 
of Hon. Eric Greenhalge, Hon. Frank Donahue, Hon. Joseph Walsh and Hon. 
Harold Williams, or any other pair of Superior Court justices. eating bacon and 
eggs, with full bottomed wigs and red robes, with the Mayor and “leading citizens” 
at, say, the Hotel Kimball in Springfield. It would be worth more than the price of 
the breakfast to see it. 
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branding iron—all required originally by an act of Parliament 
of 1487. “Down to 1826 the penalty of every felony was death .. . 
subject to... the Benefit of clergy.” This meant that any con- 
victed felon who could read (in the 17th century the first verse 
of the 51st psalm, which was known as the “neck verse”) would 
be branded in the hand with an “M” or a “T,” and released. 
“Benefit of clergy” was abolished both in England and Massachu- 
setts early in the 19th century. It was a very crude and arbitrary 
form of “probation” but no more crude and arbitrary than the 
historic brutality of early punishments which it modified before 
the days of Howard and Romilly. 


LeGAL MIsceLLANies — Six Decapes of CHANGES AND PROGREsS, 
by Henry W. Taft. (The Macmillan Co.) 

Beginning with a very readable preface, after the “rambling” 
fashion advocated, for prefaces, by Dryden, Mr. Taft, the brother 
of our former President and Chief Justice, tells us about their 
early family life in Cincinnati, Ohio, and Millbury, Massachu- 
setts, his early practice at the New York bar, and the variety of 
experiences and comments which a lawyer, in active practice 
for sixty years, can bring together to entertain and educate the 
rest of us. Fuller appreciative reviews will be found in the 
A.B.A. Journal for September 1941, p. 583, and Tulane Law 
Review for February 1942, p. 308. 


Murper Out YonpeErR, by Stewart Holbrook. (The Macmillan Co.) 


Murders are apt to be interesting to lawyers not only from 
a dramatic, but also from a professional, point of view. Mr. 
Holbrook, whose breezy, dramatic writing, laced with humor, 
has become familiar to the reading public in his volumes on 
“Ethan Allen,” “Holy Old Mackinaw” and “Iron Brew,” in the 
present volume gives most readable and dramatic accounts (care- 
fully prepared) of tragedies in different parts of the country. 
He closes his last chapter on the “Folklore of American Murder” 
as follows: 

“My research has convinced me that the most interesting 
crimes in the United States have been committed by persons 
with rural and backwoods, or at least small town, backgrounds. 
I don’t think this proves anything in particular, or if it does 
that it is very important, but it does amuse me when I hear city 
people wonder, as I often do, what on earth folks at the forks 
of the creek can find to talk about.” 





Democratic FrRaANCE— THE THIRD REPUBLIC FROM SEDAN TO 
Vicnuy, by Richard Walden Hale, Jr. (Coward-McCann). 


(A review by James H. Powers in the “Boston Globe”) 


“In many respects, this is one of the most important books on 
France which has appeared since the outset of the present war. 
Its value, however, does not consist in the space given in it to 
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analysis of the fall of the Third Republic — though that final act 
of the stirring drama is canvassed with not a little acumen. 
Rather, ‘Democratic France’ makes claim upon attention for an- 
other reason. 

“Richard Walden Hale, Jr. set himself a very unusual task 
in the performance of which his purpose has been to clarify the 
functional story of French democratic ideas in government as 
these were worked out during one of the most interesting periods 
of French history. His book, accordingly, is history, but is his- 
tory written not from a pre-determined thesis. Instead, he under- 
takes to show just how the underlying political democracy of 
modern France found form in government. 

“Most specifically, the author traces the evolution of the Re- 
publican order from the chaos attending the fall of the Second 
Empire and carries the story of this evolution forward through 
the intervening 69 years, decade by decade — always in terms 
of the political structure of rule. For in that structure he finds, 
rightly, the clearest expression of the democratic aspiration of a 
great people. 

“It is a truly fascinating achievement, written without heat, 
with much humor and with an acute perception of political and 
social realities. ‘Democratic France’ should be compulsory read- 
ing for all persons who seek to understand what the Third Re- 
public meant and what the difficulties were which precipitated its 
translation at Vichy into precisely what, during nearly three 
generations, French democracy strove to avert.” 








NoTE 


The book seems pertinent to what the late William G. Sumner 
called “the greatest question of all about American democracy” 
—i.e. “whether it is a cause or a consequence.” He said “It is 
popularly assumed to be a cause,” but “a century or two is a 
very short time in the life of political institutions” and he sug- 
gests “that on a more thorough examination of the matter we 
shall find that democracy is a consequence.” (See “Sumner 
Today,” 106, Yale University Press.) We are all being forced into 
the study of that question today. F. W. G. 


AMERICAN BAR ASSOCIATION NEWS 
THE MID-WINTER MEETING OF THE HOUSE 
OF DELEGATES 


The House of Delegates met in Chicago on March 2nd and 3rd, 
1942. Following addresses on war emergency problems by the 
Attorney General of the United States, the Director of Civilian 
Defense, and the President of the Association, the House con- 
sidered a report by a Committee on. Co-ordination headed by 
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Jacob M. Lashly, of St. Louis (former president of the associa- 
tion), and authorized the appointment of a Committee for Direc- 
tion of War Effort to correlate the activities of the organized bar 
for the “duration” — especially those of the Committee on 
National Defense, re-designated as the “Committee on War 
Work,” the Committees on American Citizenship and on the 
Bill of Rights, the Section of International and Comparative 
Law, the Junior Bar Conference, and the Committee on Improv- 
ing the Administration of Justice. 


In presenting its report, the committee said: “The capacities of 
American lawyers for public service now can be organized and 
unified so as to produce more effective results than ever before. 
We are at war—grim, terrible, total war. The Axis powers wage 
war not alone upon armies, navies, or arsenals, but upon people 
and possessions, in order to destroy the resources and support 
upon which the armed forces must depend. The object is to create 
consternation, confusion, and broken spirits which will lend 
themselves to early surrender and to the subsequent acceptance 
of the idea of subjugation and slavery. It is to resist these forces 
and these purposes that we must devote our lives and our powers, 
henceforward, until the end. Nothing else matters. . 


“The legal profession should bring to the aid of those engaged 
in the war efforts of the country the special skills which its mem- 
bers possess. . . 


“Also, it is the especial duty of lawyers to give themselves, 
with the utmost devotion, to the efficient administration of justice 
in the courts. If democracy is to survive in its contest with the 
ideologies of totalitarian states, its processes must be kept 
effective... . 


“The Association’s Section of International and Comparative 
Law is giving study to the many delicate problems involved in 
our international relationships. Intercourse and exchanges of 
great value to all parties have been established and are being 
continued by the lawyers of the United States among the mem- 
bers of the bench and bar of the Latin American countries 
through the agency of this Section. It is obvious that these activi- 
ties and connections must be encouraged. 

“The Public Information Program of the Junior Bar Con- 
ference brings to the services of the Association a nation-wide 
representation of younger men. . . . The members of this group 
have furnished to the work of the Association an enthusiasm 
and zeal which have supplied elements of great value to the 
older members of the profession in carrying on their work. This 
organization must be maintained and fully utilized, and their 
effective service made available to the other committees and 
groups now to be engaged in defense or war work.” 

“The Commitees on American Citizenship and the Bill of 
Rights have been and now are, both by personal effort and 
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through their nation-wide affiliations, seeing to it that the issues 
of the conflict are explained to and understood by the people; 
that the blessings of justice and liberty are appreciated; that 
the dangers which would arise from the success of the enemy are 
understood, and that our Constitutional system is preserved 
amidst the confusions of a tortured world.” 


THE REPORT OF THE STANDING COMMITTEE OF THE 
AMERICAN BAR ASSOCIATION ON LABOR EMPLOYMENT 
AND SOCIAL SECURITY 


This report, in support of the President of the United States, 

yas presented by the chairman, William L. Ransom of New 
York (a former president of the association). A full account of 
it will appear in the “American Bar Association Journal’ for 
April. The court quoted, at length, the newspapers accounts, from 
all over the country, of interruption of production of war ma- 
terials during January and February of this year, in spite of 
the President’s demand. The committee opened its report as 
follows :— 

“Your Committee is of the opinion that in view of the Nation’s 
supreme need for the maximum production of armament and 
munitions, efficiently and without avoidable inflation of costs and 
burdens on the public, the recent course of events now calls 
strongly for legislative action in the field of labor relations. It 
seems to your Committee to be appropriate that the House of 
Delegates, as the representative body of the legal profession in 
all of the States, shall give consideration to this vital subject 
and submit for public discussion such recommendations as it 
deems to be called for by the urgent public interest. 


“The time has come to put the public interest and the public 
safety firmly and unmistakably in first place, beyond challenge 
by any group or interest. The Nation needs, and must have, the 
greatest possible production of planes, ships, tanks, artillery, 
munitions and supplies, for war; and no group or interest can 
safely be permitted to put its claims or its interests ahead of the 
nation’s right to uninterrupted maximum production. ... We 
have concerned ourselves with specific conditions and definitive 
proposals, rather than with generalizations or criticisms. Our 
purpose is to bring forward, for consideration on their merits, 
the particular measures to make effective the ‘high purposes for 
every American,’ which were stated by the President of the 
United States on February 23, 1942. 

After discussion of the report the House adopted the following 
resolutions : 

“(1) That in view of the paramount national importance 
that all employers and the employees shall lay aside ordinary 
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issues and work together as a team, the Association heartily 
endorses the emphatic demand of the President of the United 
States for uninterrupted production in all industries pro- 
ducing munitions and materials for war; that the Associa- 
tion applauds the President’s forthright declaration on Feb- 
ruary 23rd that: 

‘We shall not stop work for a single day. If any dis- 
pute arises we shall keep on working while the dispute is 
solved by mediation, compromise, or arbitration, until the 
war is won. We shall not demand special gains or special 
privileges or advantages for any one group or occupation’ ; 

that the Association applauds the public spirit of those labor 
leaders who have tried sincerely to prevent labor disputes 
and strikes, and especially hails and applauds the patriotism 
and loyalty of the millions of American workers — men and 
women — who have stayed faithfully on their jobs in war 
production, and have shown themselves to be eager to do 
their full part in the work and the sacrifices of this war; 
and that the Association pledges its full and active support 
to all steps to make immediately effective the prevention of 
the interruption of war production by labor disputes and 
strikes. 

“(2) As measures suitable for the accomplishing of these 
national purposes, the Association submits for public con- 
sideration and discussion its earnest recommendation that 
legislation be enacted, at the earliest practicable time, which 
will provide, among other things, for at least the following, 
to be effective as to all war industries for and during the 
emergency : 

‘(a) The prohibiting of strikes in war industries until 
there has been thirty days’ notice to the Secretary of Labor 
of an intention to strike, and a vote by the employees 
by secret ballot, under the auspices of the United States 
Conciliation Service; 

‘(b) A ‘cooling’ or stay-in period up to sixty days after 
a strike vote, within which period the processes of media- 
tion, conciliation, fact-finding, and voluntary arbitration, 
shall endeavor to settle the dispute without a strike; such 
‘cooling’ or stay-in period to be enforceable by an order 
of the United States Court, on application by the Attorney- 
General on the request of the National War Labor Board; 

‘(c) The outright prohibiting, during the war, of 
jurisdictional strikes, boycotts of materials, lock-outs, sym- 
pathetic strikes, hiring of professional strike breakers, 
picketing of homes, and picketing by others than bona- 
fide employees of the establishment picketed; and 

‘(d) The prohibiting of changes in the ‘closed’ or 
‘union’ or ‘open shop’ status of industries and establish- 





ments, during the war, through the action of any agency 

of the Government or otherwise than through the wholly 

voluntary agreement of the employers and the employed, 

without resort to strikes or threats of strikes to compel a 

closed shop.’ 

“(3) That the Association approves the immediate draft- 
ing, into the armed forces of the United States, of any strik- 
ing worker who is subject to military or naval service, has 
received deferment because of his employment in an essen- 
tial war-time industry, and thereafter strikes or absents him- 
self from work, or takes part in a slow-down or sit-down, 
because of any labor dispute .and during the period of 
notice, mediation, arbitration or other proceedings for settle- 
ment of such dispute; also legislation that workers not sub- 
ject to the Selective Service Act shall, if they go on a strike, 
absent themselves from work, or take part in a slow-down or 
sit-down, because of a labor dispute and during the period 
of notice, mediation, arbitration or other proceedings for 
settlement of such dispute, be deemed thereafter to be ‘un- 
desirable persons’ and barred by law, for a period of time, 
from working thereafter in any plant engaged in fulfilling a 
contract with the Government; 

“(4) That the Association favors the enactment, at this 
time and for the emergency, of substantially the principles 
of the Reed bill (S. 2232) as to limitations on the hours of 
labor and as to overtime pay, with a suggestion that the bill 
be extended so as to affect all of the applicable statutes but 
retain a 48-hour work with ‘time and a half’ for hours 
worked in excess of 48 hours in any week; 

“(5) That the Association favors the enactment, at this 
time and for the emergency, of legislation which will fore- 
stall and prevent further general and substantial wage in- 
creases, especially in the higher-bracket wage groups, except 
where the actual need therefor is determined by fact-findings 
by an independent, impartial and competent agency of the 
Government; 

“(6) That the Association opposes further extensions of 
Federal control over social security and unemployment bene- 
fits, during the emergency; that the Assocation especially 
opposes encroachments on the present powers and provisions 
of the State governments in those matters; and that the 
Association favors dealing with the needs of temporarily dis- 
placed workers, pending the conversion of plants, on an ade- 
quate temporary basis without disturbance of existing Fed- 
eral and State systems of Social Security.” 





As already stated, a fuller account of the report, and the 
grounds on which the House acted, will appear in the “American 
Bar Association Journal” for April. 














To the Members of the Massachusetts Bar Association: 


DON’T PUT THIS NUMBER ON 
THE SHELF BEFORE READING 


Read the report of Judge Spalding’s Committee on Rules of 


Evidence to be discussed by Judge Spalding, Professor Morgan 
and the lawyers in attendance at the Massachusetts Lawyers 
Institute at Swampscott, on May 8th and 9th. 


Come to Swampscott and take part in the discussion. 


The program of the Institute appears on pages 1 to 5 and 35. 





